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770 The Court: Gentlemen, I understand the purpose 
of these proceedings is to ascertain the value of the 
real property described in my order bearing date October 
27, 1947. 

The record may show that heretofore counsel for plaintiff 
and for the defendants have stipulated that the issue will 
be tried without the intervention of a jury; and will further 
show that the Court is of the opinion that the waiver of a 
jury is authorized in the language of the statute which 
directs the Court to ascertain the value in a summary 
manner, and to report the determination of the Court upon 
that issue. 

Now proceed, gentlemen. 

Mr. MacLeod: May I ask that the record also show that 
my waiver of the jury trial is based upon the same under¬ 
standing as Your Honor’s, that is, that in a summary way 
it intends the dispensing with the jury trial? 

The Court: Yes. 

• • • • 

772 Mr. MacLeod: Further, Your Honor, and of 
course with all deference, and for the record, I would 
like to state now that I object to the hearing on valuation 
in the case on the grounds that the defendants have no 
right title or interest in the line below the ordinary high 
water mark of 1794; that their interests are limited to ripa¬ 
rian rights which do not include a right to fill; 

That also on the ground that South Capitol Street does 
extend across the property, and that the extent of their 
rights, if any, is limited by a projection southward of 
South Capitol Street, as shown on the plan; 

And also on the ground that all fills that has been placed 
there was made either without permission, or with permis¬ 
sion granted only after a waiver by the defendants, of all 
rights. 
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The Court: Yes. The objection is overruled. The rec¬ 
ord may show that the plaintiff has an exception to that 
order. 

Mr. MacLeod: Thank you. Sir. 

Mr. Partridge: If Your Honor please, for the record, 
also, we object to the hearing on the grounds stated 

773 in our written memorandum of authorities filed with 
Your Honor; and on the further ground that, since 

Your Honor has held that title to the bulkhead line is with 
us, the statute does not contemplate the valuation hearing 
which will shortly take place. 

We say that the purpose of the statute was to give 
Congress an opportunity to appropriate to compensate for 
equitable rights which had not ripened into rights that 
could be recognized by a court of law. 

We also ask that the record show that our agreement 
to the waiver of the jury was not in prejudice of our 
objection to the hearing on those grounds. 

The Court: Well now, you have posed an objection to 
these proceedings for the ascertainment of the value. Those 
objections will be overruled, and you may have your ex¬ 
ception. 

You have joined with your objection, however, a request 
that the record should show—how did you say that, now? 

Mr. Partridge: That our waiver, our agreement to 
waive the jury trial was not in prejudice or a waiver of 
these objections. 

The Court: Oh, yes. The record may so show. 

Mr. Partridge: Very well, Your Honor. 

May I ask Your Honor as to who will put their testimony 
on first? We submit that the Government, being the 
plaintiff, and being the pressing party for the pro- 

774 ceedings, should put their testimony on first 

Mr. MacLeod: If Your Honor please, this is of 
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the nature of a condemnation proceeding; a condemnation 
proceeding with determination of the value of the property 
prior to the determination to take. 

It is almost the universal rule in condemnation proceed¬ 
ings, as has been the practice in this court for a number 
of years, that the landowner opens. The burden is on him 
to prove the value of the property. While the Government 
is the plaintiff so £ar as the question of title is concerned, 
it is the defendant so far as the claim for damages is 
concerned. 

The Court: Well, as far as I have been able to find, 
there is no burden of proof; the burden of proof does not 
rest upon either side. The court must be satisfied from 
the evidence, in order to carry out the mandate of Congress. 

I will ask Mr. Partridge to proceed with his witnesses. 

Mr. Partridge: Very well, Your Honor. 

• * • • 


776 Evidence for and on Behalf of the Defendants 
Thereupon 


James Martin 

t 

was called as a witness for and on behalf of the defendant 
and, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 
By Mr. Partridge: 

777 Q Your are Mr. James Martin? A Yes, sir. 

Q You are one of the defendants in this case? 
A Yes, sir. 

Q I think you already testified in the original hearings 
that you were bora in the vicinity of this property, apd that 
you have been familiar with it most of your life; is that 
correct, Mr. Martin? A That is right. 
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Mr. Partridge: I ask the Court that this be marked 
Defendant’s 1; do you think that would be the logical way 
to mark them? That is for identification. 

The Court: In these proceedings all of the exhibits 
have numbers, do they not? They should be called A. 

Mr. Partridge: All right. 

I ask this be marked as Defendant’s Exhibit A, for 
identification. 

(The plan referred to was marked Defendant’s Exhibit 
A for identification.) 

By Mr. Partridge: 

Q I show you the plan marked for identification as 
Defendant’s Exhibit A, and ask you what it is? A I 
didn’t get that question. 

• * • * 

778 Mr. MacLeod: May I ask the purpose of offering 
this? 

The Court: Yes. 

Mr. Partridge: The purpose of offering it is to, coupled 
with Mr. Martin’s testimony, show what construction work 
was done on the wall in front of lots 7 and 8 in 1906. 

Mr. MacLeod: I object to it, Your Honor, unless it is 
first shown that a building permit was issued for the con¬ 
struction, in accordance with this plan. 

Mr. Partridge: We have already shown that. The 
building is in evidence, the permit for it, if Your Honor 
please. 

The Court: I don’t understand how that is an issue in 
this case. 

Mr. Partridge: Well, we want to show the reproduction 
value of the wharf, and it is preliminary to a showing of 
the reproduction value of the wharf to show the value of 
the materials in the wharf and the construction of it. 

Mr. MacLeod: I submit further that if Mr. Part- 

779 ridge intends to use this for offering evidence of 
the value of various separate items of the property, 



518 


whereas the issue here is the fair market of the value as 
a whole, I will object to this on that further ground. 

The Court: Objection sustained. 

Mr. Partridge: I would like to make the tender of 
proof there, if I may, if Your Honor please. That is, that 
this plan shows the materials that went into the wharf, 
which was built pursuant to the 1906 permit which is 
already in evidence. 

Mr. MacLeod: What is the number of that permit? 

Mr. Partridge: You mean the exhibit in the case? 

Mr. MacLeod: I mean that, yes. 

Mr. Partridge: I have got a list of exhibits here among 
the original exhibits in the case; it is one of the last ones. 
I think it is D-4Q, isn’t it? 

The Clerk: Just 40? 

Mr. Partridge: Exhibit Number 40. 

Mr. MacLeod: Mrs. Burroughs, may I see the permit, 
please, in that exhibit? 

The Court: Mr. MacLeod, it seems to the Court that 
you might defer your examination in that matter until the 
offer of proof has been made. 

Mr. MacLeod: All right. 

The Court: You may proceed. 

780 Mr. Partridge: Would it be much trouble to 
read back what I have said already on that offer of 

proof? 

(The portion relating to the offer of proof requested was 
read back by the reporter.) 

Mr. Partridge: Pardon me, just a minute. I think I 
will tender my proof again, if I may. 

The Court: All right. 

Mr. Partridge: We intend to prove this is a plan of 
the materials that were incorporated in the wharf by Mr. 
Martin, who acted as foreman for the work, and who has 
had lifetime experience in the building and real estate 
business. 
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In 1906, pursuant to an unconditional permit, which 
is now in evidence as Exhibit 40, and we have a further 
plan- 

Mr. MacLeod (interposing): Your Honor, before we 
leave that, may I state that I also object to this plan; that 
is not a plan that was filed with the application for the 
permit, but that another plan was filed with it. 

The Court: Yes. 

Mr. MacLeod: I have not found the copy, but I am 
almost certain that is a fact. 

The Court: Yes. If you can just make a little note. 
I suggest now that Mr. Partridge complete his offer of 
proof, and then I will hear your objection. 

Mr. MacLeod: I beg your pardon. I thought he had 
completed. He said he had another plan that he 
781 was going to offer now. Is that correct? 

Mr. Partridge: Well, I would just like to say one 
more thing about this. 

Mr. MacLeod: Excuse me. I thought he had finished 
because he referred to some other plan. 

Mr. Partridge: We have another plan and we expect 
to show that the work done in 1906 and the reconstruction 
work done in 1932 was of the replacement value of about 
$57,000; and if this evidence is ruled out, why then we have 
no foundation for our testimony of the reproduction value. 

I intend to prove that reproduction value along with 
the tender of proof of this. We don’t offer this as a plan 
that was filed with the application for the permit, but we 
offer it with Mr. Martin’s testimony to show that this is a 
correct representation of the work that was actually done in 
1906. That completes my tender of proof, there. 

The Court: I may say that the Court thinks that it 
will meet the mandate of Congress when the court has 
determined the fair market value of the property, as of 
this date. 

Consequently, the Court will not receive evidence of 
reconstruction value. 
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Mr. Partridge: May I have this other plan that was 
worked on in 1932 marked for identification, Defendant’s 
B, and tender proof that this is a correct representation 
of part of the work done in 1932? 

782 The Court: That may be marked Defendant’s 
B, for identification, incident to the Defendant’s 
offer of proof. 

Mr. MacLeod: May I see that, please? 

(The plan of 1932 referred to was marked Defendants’ 
Exhibit B, for identification.) 

Mr. Partridge: Yes, sir. 

Mr. MacLeod: What is the permit number on this? 

Mr. Partridge: You mean the exhibit? 

Mr. MacLeod: Yes, sir. 

Mr. Partridge: It is one of your exhibits. 

The Court: Have you completed your offer of proof? 

Mr. Partridge: Yes, Your Honor. 

If Your Honor please, I would like to let Mr. Martin 
step down and put some of my short witnesses on now, with 
the privilege of recalling him later. 

The Court: All right. 

Mr. Partridge: Will you step down, Mr. Martin? 

(Witness excused.) 

I also ask Your Honor if we can’t excuse my witness, 
Mr. W. M. Hillson, on reproduction value. 

The Court: Yes, he may be excused. 

Mr. Partridge: I would like to put Mr. Brandes on the 
stand at this time. 

The Court: Call the witness. 

Thereupon 


783 Arthur R. Brcmdes 

was called as a witness for and on behalf of the 
defendant and, having been first duly sworn, was examined 
and testified as follows: 
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J 


Direct Examination 
By Mr. Partridge: 

Q What is your full name, Mr. Brandes ? A Arthur 
B. Brandes. B-r-a-n-d-e-s. 

• • • * 

Q In what business are you engaged? A Beal estate. 

Q How long have you been in the real estate business? 
A I should say off and on for the last twenty—let’s see, 
twenty-seven years. 

Q You are associated with Mr. Michael Walsh & Son, 
are you? A Yes, sir. 

Q Did you have occasion recently to present an offer 
for Lots 9 and 10, square 664? A I did. 

Q And in what form was that offer presented? A In 
a written contract form. 

Q Have you the written contract that was pre- 
784 sented? A Yes, sir. 

Mr. Partridge: I ask that this be marked for 
identification, as Defendants’ Exhibit C. 

(The contract referred to was marked Defendants’ 
Exhibit C, for identification.) 

By Mr. Partridge: 

Q Was that offer accepted, or rejected? A Bejected, 
flatly. 

Mr. Partridge: I offer Defendants’ Exhibit C in evi¬ 
dence. 

Mr. MacLeod: May I ask the witness a question, Your 
Honor? 

The Court: Yes. 

Mr. MacLeod: Are those properties improved prop¬ 
erties? 

The Witness: They are improved. 

Mr. MacLeod: Improved in what way? 

The Witness: They have some dwellings. 

Mr. MacLeod: That is nothing; that is all I want to 
know. 
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I object because it is an offer submitted by someone; it. 
is not a sale. Further, the properties are shown by the 
witness’ testimony not to be comparable. 

Mr. Partridge: I have prepared authority on this ques¬ 
tion of the offer, if Your Honor please, and I have a 
number of authorities to the effect that offers to buy are 
permissible in evidence to show not what the actual 

785 value may be, but the value of the property in 
question was not below the offer to buy. I am pre¬ 
pared to argue that, if Your Honor wants to hear argument 
on it. I am also prepared to show that the improvements 
on the property were of no value. 

The Court: Objection sustained. 

By Mr. Partridge: 

Q Mr. Brandes, during your twenty-seven years of 
experience in the real estate business, have you become 
familiar with the area in which square' east of 664 is 
located? A Yes, sir, I have. 

Q And have you become familiar with sales and pur¬ 
chases in that area? A I have. 

Q And did you examine this property with a view to 
testifying as to its fair market value? A I did. 

Q And what in your opinion is the fair market value, 
that is to say, the price that a buyer who is willing but not 
forced to buy, would pay for the property in purchasing 
from a seller who is willing but not forced to sell, for lots 
6 and 7 and 8, square east of 664? A That is the comer, 
and that is the industrial property, zoned industrial; and 
that has a frontage of 95 Y 2 feet by a depth of 366 feet, a 
comer, with two street frontages, and I valued that at 
$6.00 per square foot. 

786 The Court: What does that total? 

Mr. Partridge: Have you totalled your valuation 
of $6.00 per square foot? 

The Witness: I believe that it comes out to 21,674 
square feet, plus 10,000 square feet. 

The Court: Well, how much would it total? What 
would the money value be? 
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The Witness: I think that is $205,000—no, wait a min¬ 
ute, are those the correct figures, 10,000 and better? I can 
do that here. 

Mr. Partridge: I will withdraw that question. 

Mr. MacLeod: Which question is withdrawn? 

Mr. Partridge: The question as to what the total valua¬ 
tion is. 

Mr. MacLeod: All right, sir. 

The Witness: I can give it right here. $193,000 I 
believe, if my multiplication is correct. 

By Mr. Partridge: 

Q Mr. Brandes, have you formed an opinion as to the 
value of Lots 4 and 5 square east of Lots 664? A Yes, sir. 

Q What is your opinion as to the value of that prop¬ 
erty? A I value that at $5.00 per square foot. This has 
a frontage of 59.92 feet, and has a depth of 332.90 
787 or a total square footage of 29,785 square feet. 

Q And what is your opinion as to the value of 
Lots 1, 2 and 3? That is square east of 664? 

Mr. MacLeod: Your Honor- 

The Court: What is your total on 4 and 5? 

A (The Witness) 29,785 square feet. A total of $138,- 
925.00. And I took Lot 3, because that is an individual 
owner, isn’t it? 

Mr. Partridge: Yes, sir. 

The Witness: That has a frontage of 32- 

The Court (interposing): Wait a minute. He asked 
you about 1 and 2. 

Mr. Partridge: If Your Honor please, I will withdraw 
the question and ask as to 3. Mr. MacLeod called my 
attention to the fact that we were valuing 3 separately. 

The Court: All right. I missed that. 

The Witness: Now, what is your question? 

By Mr. Partridge: 

Q The question is, what in your opinion is the fair 
market value of Lot 3? A I value Lot 3 at $4.50 per 
square foot; that has a frontage of 31.83 by 332.90 feet 
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depth; and the total area there, I believe, is 10,060 square 
feet, which would total up to $45,270.00. 

The Court: How much? 

788 The Witness: $45,270.00. 

By Mr. Partridge: 

Q And what in your opinion is the fair market value 
of Lots 1 and 2, square east of 664? „ A Lots 1 and 2? 
That is also a corner, and has a frontage of 66 by 323.26 
feet; that has an area of 19,686 sq. feet, and I valued that 
as $5.50 per square foot. 

Q Have you got the total on that without calculating it? 
A $45,270.00 at that rate. 

The Court: How much ? 

The Witness: No, wait a minute, that was on the other. 
That would be $98,400. at $5.50 per square foot. 

By Mr. Partridge: 

Q Mr. Brandes, how is this property zoned? A This 
is zoned industrial, and is the only property in that vicinity, 
outside of several more that I know of, that has the possi¬ 
bilities of rail, air and sea- 

Mr. MacLeod: That isn’t responsive. 

The Court: Yes. Just answer the question. 

The Witness: Bepeat that. 

Mr. MacLeod: How was it zoned, is the question. 

The Witness: Industrial. 

By Mr. Partridge: 

Q What were some of the industrial uses to 

789 which that property can be put? A There are 
innumerable uses. Electric welding, a bakery, a 

building supplies building, carpet cleaners, beer distrib¬ 
utors, wholesale dairy, freight, transfer and express, whole¬ 
sale furniture, and distributors, iron and metal works, 
junk, machinists, paint manufacturers, oil, lumber, mill- 
work, and also used as a wholesale fish, produce, vegetable 
produce, and other retail business, shopping centers. 

The Court: Now, you have not been inquired about Lots 
1 and 2. Was this last question relating to Lots 1 and 2? 
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Mr. Partridge: No, these questions I have been asking 
last relate to the entire property, if Your Honor please. 
I am sorry I didn’t make that clear. 

The Court: That is all right. I just wanted the record 
to show. 

By Mr. Partridge: 

Q What business is being conducted across S Street 
from this property, Mr. Brandes? 

Mr. MacLeod: Object. It is not material whatever to 
the issue before us here. The value and use, is that the 
question, is not material. 

The Court: Objection sustained. 

By Mr. Partridge: 

Q What in your opinion does this property derive any 
advantage because of the fact it is on the water! 
790 A It does derive a good deal of advantage by hav¬ 
ing a waterfront for commerce, for trade, in the 
Carolinas, Virginia, lower Virginia, Maryland, and lumber¬ 
ing to be brought in by both. It is worth in a defensive 
way as the Great Falls Dams were knocked out because of 
bombing possibilities, why the business that could be 
brought up the river there in case of sabotage or bombing 
would be a great benefit to the citizens of Washington. 

Mr. MacLeod: Your Honor, may I ask if Mr. Partridge 
is claiming some particular value to this land due to some 
use that it may have to the public! His answer indicated 
that that was the plan. 

The Court: Yes, sir. The answer would so indicate. 

Is that your purpose! 

Mr. Partridge: No, sir, we are not planning any par¬ 
ticular value by reason of any use to the public. 

Mr. MacLeod: I move, then, that his answer be stricken, 
Your Honor. 

The Court: The answer may go out. 

Mr. Partridge: I don’t think that would run to the 
entire answer, would it! Could I have that entire answer 
read back, and the question too, Miss Reporter! 
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The Court: You may ask him about pertinent matters. 
This answer will go out. 

The Witness: Well, I can- 

791 Mr. Partridge: Well, that is all right Mr. Bran- 
des. Just wait a minute, will you please, until 

another question is asked? 

The Witness: All right. 

Mr. Partridge: We have no further question, if Your 
Honor please. 

The Court: Mr. MacLeod- 

The Witness (interposing): I would like to state 
that- 

The Court: Wait a minute. There is no question pend¬ 
ing. 

The Witness: Yes, sir. 

The Court: Mr. MacLeod, you may proceed. 

Cross Examination 
By Mr. MacLeod: 

Q Mr. Brandes, when did you first examine that prop¬ 
erty for making an appraisal? A I have known that 
whole section since- 

Q (interposing): My question was, when did you ex¬ 
amine that property for the purpose of making an appraisal, 
Mr. Brandes? 

Mr. Partridge: I submit his answer shouldn’t be cut 
off. His answer appeared to be perfectly responsive to 
the question as far as it had gone. 

Mr. MacLeod: I asked him about the property. I have 
not asked him how long he has known it. 

The Court: This is for the purpose of the ap- 

792 praisal, here. 

The Witness: Since I have been called as a wit¬ 
ness; it has been ten days since I have examined this 
property. 

By Mr. MacLeod: 

Q I asked, Mr. Brandes, when you first made your 
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inspection and examination of this property for the purpose 
of making the appraisal that resulted in the valuations that 
you have testified to? A Well, that has been about ten 
days ago, on this specific property. 

Q That is what I asked, just about this property. 

Did you notice a slip down there on Lots 4 and 5? 
A Extending out—what do you mean by a slip? 

Q A slip is a place dug out in the land so that barges 
or boats may enter in, a dock or a slip. A Lots 4 and 5, 
I didn’t notice about a slip down there. I noticed the whole 
contour of the property. 

The Conrt: Just answer the question, please. 

Mr. MacLeod: Just keep your seat 

If Your Honor please, I will ask the clerk to mark this 
Plaintiff’s Exhibit A, for identification. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit A, for identification.) 

Mr. MacLeod: Your Honor, I will offer in evidence 
for a second time what was formerly Plaintiff’s T-5, 
793 I believe, originally. In any event it is the detailed 
survey of square 664, made by the Surveyor of the 
District of Columbia, and offered in evidence at the pre¬ 
vious hearing. It has now been changed by the District 
Surveyor at Mr. Partridge’s request to show the areas of 
the land and dimensions that were omitted previously. 

I offer it in evidence as Plaintiff’s Exhibit A. 

The Court: Do you know what it is, Mr. Partridge? 

Mr. Partridge: Yes, sir, I know exactly what it is, and 
I feel it is admissible in evidence, although I expect to show 
that it is not correct as of today in certain of its features. 

So I don’t object to it in evidence; but I don’t by that 
admit that all of the data is correct. 

The Court: It may be received. 

(Plaintiff’s Exhibit A, previously marked for identifica¬ 
tion, was admitted in evidence.) 

By Mr. MacLeod: 

Q Mr. Brandes, when you examined the property, did 
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The Court: You may ask him about pertinent matters. 
This answer will go out. 

The Witness: Well, I can- 

791 Mr. Partridge: Well, that is all right Mr. Bran- 
des. Just wait a minute, will you please, until 

another question is asked? 

The Witness: All right. 

Mr. Partridge: We have no further question, if Your 
Honor please. 

The Court: Mr. MacLeod- 

The Witness (interposing): I would like to state 
that- 

The Court: Wait a minute. There is no question pend¬ 
ing. 

The Witness: Yes, sir. 

The Court: Mr. MacLeod, you may proceed. 

Cross Examination 
By Mr. MacLeod: 

Q Mr. Brandes, when did you first examine that prop¬ 
erty for making an appraisal? A I have known that 
whole section since- 

Q (interposing): My question was, when did you ex¬ 
amine that property for the purpose of making an appraisal, 
Mr. Brandes? 

Mr. Partridge: I submit his answer shouldn’t be cut 
off. His answer appeared to be perfectly responsive to 
the question as far as it had gone. 

Mr. MacLeod: I asked him about the property. I have 
not asked him how long he has known it 

The Court: This is for the purpose of the ap- 

792 praisal, here. 

The Witness: Since I have been called as a wit¬ 
ness; it has been ten days since I have examined this 
property. 

By Mr. MacLeod: 

Q I asked, Mr. Brandes, when you first made your 
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inspection and examination of this property for the purpose 
of making the appraisal that resulted in the valuations that 
you have testified to? A Well, that has been about ten 
days ago, on this specific property. 

Q That is what I asked, just about this property. 

Did you notice a slip down there on Lots 4 and 5? 
A Extending out—what do you mean by a slip? 

Q A slip is a place dug out in the land so that barges 
or boats may enter in, a dock or a slip. A Lots 4 and 5, 
I didn’t notice about a slip down there. I noticed the whole 
contour of the property. 

The Court: Just answer the question, please. 

Mr. MacLeod: Just keep your seat 

If Tour Honor please, I will ask the clerk to mark this 
Plaintiff’s Exhibit A, for identification. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit A, for identification.) 

Mr. MacLeod: Your Honor, I will offer in evidence 
for a second time what was formerly Plaintiff’s T-5, 
793 I believe, originally. In any event it is the detailed 
survey of square 664, made by the Surveyor of the 
District of Columbia, and offered in evidence at the pre¬ 
vious hearing. It has now been changed by the District 
Surveyor at Mr. Partridge’s request to show the areas of 
the land and dimensions that were omitted previously. 

I offer it in evidence as Plaintiff’s Exhibit A. 

The Court: Do you know what it is, Mr. Partridge? 

Mr. Partridge: Yes, sir, I know exactly what it is, and 
I feel it is admissible in evidence, although I expect to show 
that it is not correct as of today in certain of its features. 

So I don’t object to it in evidence; but I don’t by that 
admit that all of the data is correct. 

The Court: It may be received. 

(Plaintiff’s Exhibit A, previously marked for identifica¬ 
tion, was admitted in evidence.) 

By Mr. MacLeod: 

Q Mr. Brandes, when you examined the property, did 
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you find on Lots 4 and 5 a slip cut into the land, that way 
(indicating), in that general area? A Now I was on S 

Street, went up to here- 

The Court: No. Just answer the question. 

Mr. MacLeod: His answer, I think, is satisfactory if he 
wants to make it. 

The Court: Go ahead. 

794 The Witness: Now where is square 664? 

By Mr. MacLeod: 

Q Right here. This is the whole survey of it, made by 
the Surveyor’s office. The place where I indicated was the 
slip on Lots 4 and 5. 

Now will you tell us where you did go? A I didn’t 
notice the slip. In my valuation of the land I didn’t think 
that would enter into the valuation. 

Q In other words, you appraised that water there on 
lots 4 and 5, and that slip, at $5.00 a square foot? A 4 
and 5, yes sir. 

Q You appraised that water at $5.00 a square foot? 
A Lots 4 and 5. 

Q 5,060 feet of water. 

Now, directing your attention again to Lots 1, 2, and 3, 
will you tell me first where you went upon that property? 
Where did you walk upon it? A Lots 1 and 2? 

Q Lots 1, 2 and 3. A I walked clean on down to T 
Street. 

Q Where did you walk, now? A Right straight down 
from S. Street, where it is excavated here on Water Street. 
Q May I ask that the record show this? A Yes, 
sir. 

795 Mr. MacLeod: Just a minute. May I ask that 
the record show that the witness is indicating that 

the place he walked is along the east line of Water Street? 
The Witness: All around in here, I said (indicating). 
By Mr. MacLeod: 

Q All around within this line here, would you say? 
A All around up there and strolled around all up here 



in the general contour, and I had a survey of everything 
there, (indicating). 

Mr. MacLeod: May I ask that the record show the 
witness is indicating the area immediately adjacent to the 
east line of Water Street! 

Mr. Partridge: I have no objection. 

The Court: All right. 

Mr. Partridge: I would- 

Mr. MacLeod: Just a minute, please. 

Mr. Partridge: I would like the record to indicate he 
was also indicating the area along the south line of S 
Street. 

.Mr. MacLeod: He did not so indicate, sir. 

The Witness (interposing): I did. I said south of S. 
Street. The entire area down here (indicating). 

Mr. Partridge: I can cover that on cross examination. 

The Court: All right. I ask that you do that. 

By Mr. MacLeod: 

Q Directing your attention to Lots 1, 2 and 3, did 
796 you see an area of water on those lots, at a distance 
of approximately 300 feet from Water Street! 
A Well, now, I didn’t take into consideration how far that 
was- 

The Court: The question is, did you see it! 

The Witness: About 300 feet, I don’t recollect that it 
was that far. 

By Mr. MacLeod: 

Q Did you see any water on the lots! A Well, I 
didn’t have a map down there. The general contour of the 
property- 

The Court: No, no; you must answer his question. 

The Witness: Repeat that question, sir. 

By Mr. MacLeod: 

Q Did you see any water on Lots 1, 2 and 3! A For 
that distance! 

Q Any distance, any place on lots 1, 2 and 3! A I 
believe there was water on 1,2 and 3 down there. 
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Q How much, and where was it? A I do not recollect. 
Q Yon don’t know whether it was 10 square feet or 

1,000 square feet? A No, no, it- 

Q (interposing): This is a survey prepared by the 
Office of the Surveyor. You are a real estate man, 

797 used to dealing with the Office of the Surveyor? 
A No, our plat books that we deal with, not with 

the office of the surveyor. 

Q You said you got a survey of this property; where 
did you get it? A From the plat book, prepared by Baist, 
the frontage and everything; that is a guide that all real 
estate men go by. 

Q Do you rely on that plat book? A What is it? 

Q Do you rely on that book—that plat book? A It 
gives a certain amount of information. 

The Court: Now, wait. You must answer his question. 
The Witness: It gives a certain amount of information, 
if Your Honor please. 

The Court: He asked if you relied on it. 

The Witness: Well, no, we can’t rely on those exactly, 
because to get the bounds we do have to go down to the 
Surveyor’s offices to establish the lines. 

By Mr. MacLeod: 

Q Any time you are going to build or any time you are 
going to sell property and you want a survey, you go to the 
Surveyor’s office for it, don’t you? A Yes. 

Q All right, there is a plat made by the Surveyor and 
it shows on this particular property lots 1, 2 and 3 

798 about which we are talking, approximately 2,000 feet 
of water below the low water line, and approximately 

2,000 feet of water below the high water line. A In which 
direction is that 2,000 feet? 

Q Right there, there it is right there (indicating), and 
1120, and 1084; that is what you said you didn’t see. 

Now I will ask you did you allow, in making your ap¬ 
praisal, did you allow $5.50 a foot for that land under 
water? A I did. 
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Q Do you know of any land any place in the District of 
Columbia under water that has sold for $5.50 a square foot? 
A That appraisal is based on what can be done with that 
land. 

Q Answer my question, please. I asked if you knew 
of any sale of $5.50 a foot, of 1 and under water? A I 
have not 

Q In your twenty-seven years of experience, do you 
know of any land at Buzzard’s Point, comparable to this 
land, that has sold at $5.50 a foot, or at $6.00 a foot? A I 
have not 

Q Are you familiar with the sale that Michael Walsh 
made of land right across the street? A I am. 

Q Sale of lots 1 and 2? A Yes, sir. 

799 Q Area of 60 ft. front on Half Street, Southwest? 
And fronting approximately 90 feet on T Street, 

Southwest? A Yes, sir. 

Q An area of 5,840 square feet? A 5,883, isn’t it? 

Q Well, all right, 5883 suits me. 

You are associated with Mr. Walsh and you know of all 
the details of that sale? A Yes, sir. 

Q And do you know when that sale was made? A In 
November, 1945, sir. 

Q What was the rate per square foot at which that sale 
was made? A $2.12—I think $2.12*4. 

Q Do you know of the sales of lots 4 and 5 of August 
1945? A No, sir. 

Q Made by a straw for Michael Walsh? A No, sir. 

Q You don’t know of that? A No, sir. 

Q Who in your office would know of it? A Mr. Daniel 
Walsh, or Mr. Walsh himself. 

Q Mr. Michael Walsh? A Yes. 

800 Q You had nothing whatever to do with that 
sale? A No, sir. 

Q No idea of what it was made? A Only to make a 
loan after the deal was negotiated. I made a loan there." 

Q Did you appraise it for loan purposes? A After 
the deal was completed I did. 
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Q A loan on the building? A A loan on the land. 

Q On the land, a loan? A Yes. 

Q Has it hen paid off? A No, it is still on there, the 
loan is, jnst been placed a few months ago. 

Q Now on this place where yon walked over this prop¬ 
erty, yon walked down along the line of Water Street? 
A Yes. 

Q Yon fonnd that in utilizing- A Water and S, 

all in that vicinity. 

Q Yon fonnd that in utilizing those Lots 4 and 5, and 1 
and 2, that Mr. Walsh sold, the present owner had to 
excavate, didn’t yon? A I do. 

Q And he cut down to the street grade, didn’t he? 
A Yes, sir. 

801 Q He is required to do that under the rules of 

the Commissioners, isn’t he? A To make it con¬ 
form with- 

Q With the regular highway plan of the District? 
A Correct. 

Q Did yon notice how high the southwest comer of this 
property is over that established grade? A Well- 

Q I am talking about the points. A 1 and 2 were 
excavated, or 3, 4 and 5? 

Q lam talking about the southwest comer of the prop¬ 
erty we have here, which would be the comer of Water and 
T. Streets. A Yes. 

Q What would you say was the cut there? A I should 
say that, to the best of my recollection, that the ground was 
about 10 feet and it goes gradually down to Water Street 
at a high or at the height of about 16 feet. 

Q Which way does it go down, to the north or to the 
south? A It goes right straight down S Street, I mean 
Water Street to S. Street, the grade—north. 

Q Referring to this exhibit again, I will ask you what 
was the cut, made on Water Street at its intersection 

802 with T. Street, when this building was constructed 
on those lots ? A There was a cut to take the water 


off. 
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Q No, I am talking about grading down. A Oh, you 
mean Water Street, what was the cut? 

Q That is right, what was the cut that was made there? 
A It is a street, I should say, twenty feet at least. 

Q A 20-foot cut? A No, wait a minute, it may be 
more than that, to the best of my recollection it is about 
that. 

Q How far north along Water Street does that extend? 
A I should say he extended that 30—sixty-some feet, that 
cut, where he excavated. 

Q What is the depth of that cut where he excavated into 
Water Street? A Right here- 

Q This 60 feet. A The 16 feet that I say? 

Q I don’t know. I am asking. A The highest point 
in my estimation along Water Street is about 16 feet. 

Q And the remainder of Water Street from that cut to 
S. Street you would say ran just 16 feet or more along the 
established grade; is that correct? A Not entirely 
803 16 feet. It may graduate a little from 12 feet to 16 

feet. 

Q Do you know what the established grade is from 
Water Street? A No, I don’t. 

Q You didn’t check that? A No. 

Q That is of no importance in evaluating this land? 
A I found out exactly the height of what had to be 
excavated in front of these lots that we are now appraising. 

Q When you walked along the line of Water street 
there, did you find that that whole area is generally far 
above that cut that was made down there of the estab¬ 
lished rate of Water Street? A It is not much further 
above. 

Q Now, Mr. Brandes, let me take you up on S. Street 
and see how much further it is. S Street has been cut to 
the established grade, has it not? A Yes. 

Q And right in Water Street, where it intersects with 
S. Street, there is a sand hopper, isn’t there? A Correct. 

Q And that sand hopper rests on one side on the ap- 
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proximate level of the land there, does it not? A I believe 
it does, to the best of my knowledge. 

Q And on the S. Street side it is high enough so 

804 that ready-mixed concrete tracks can back in under 
that hopper and be filled with sand and gravel, does 

it not? A Yon are right. 

Q Would yon say that that point there is 16 feet above 
the established grade? A To the best of my recollection, 
I think a maximum of 16 feet there. 

Q Yon wouldn’t rely on a plat by the Surveyor that 
would show it higher than that? You didn’t investigate 
with the official records, did you? A No, I took my height 
and multiplied it three or four times, with the width a little 
over 16 feet. 

Q Did you check it? A I checked up the distance as 
I went by the line, the 6-feet out line. I had no rule or 
measurement tape. But I felt that I was pretty close to an 
approximate height. 

Q Now where that cut was on this land, where you said 
there was a drain running down, did you take and look at 
the character of the soil over this land that was supposed 
to be exposed in the face of that cut? A Yes. 

Q Did you find any concrete in it? A Quite a bit 

Q Did you find an over layer of concrete about 

805 3-ft. deep? A I didn’t have a pick and shovel. 

Q Just looking at it, did you see it there? A I 
don’t know how deep it was, because concrete only four 
inches deep was very hard. 

Q Have you in your experience as a real estate man 
ever had any knowledge of the cost of grading, solid con¬ 
crete? A Not since the wages have gone up so; lately I 
have not got an estimate. 

Q Is it an easy job, or a hard job? A It is a pretty 
hard job to get any kind of workmen now. 

Q It is particularly hard where you are grading where 
there is a layer of concrete, isn’t it? A Well, I am not 
really informed along the lines, now. 
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Q But you have had experience in it? A What is it? 
Q You have had experience in it? A Not in excavat¬ 
ing concrete, no sir. 

Q Well, I thought you said when I asked you if you had, 
you said not since wages had been so high, and I assumed 
you meant you had had experience prior to that time. 
A To grading, we have had experience. 

Q Have you ever tried to grade any foot-thick 

806 concrete? A No, sir. I never had that experience. 

Q Did you notice down at the lower end of the 
property there where that land was sloping into the water? 
A Yes. 

Q Did you notice the character of that land? A Well, 
it is rugged down there, and curving. 

Q What do you mean by “ rugged f” A Well, it is 
almost, it has indentations here and there. It is not level 
entirely. I don’t mean rugged; it is not level. 

Q It is sand from the washings of the sand and gravel 
of the Smoot Sand and Gravel Company, isn’t it? A Well, 
I don’t know about that. 

Q And that is washings from the trucks, the ready- 
mixed concrete trucks, isn’t it? A Is that down towards 
T. Street that you are speaking about? 

Q Down at T. Street, in the bulkhead line. A Well, I 
think there have been some sand and cement washed down 
there and hardened. I agree with you. 

Q Is the sewer and water in front of lots 1, 2, 3, 4, 5 and 
6? A I think not. 

Q You think not? Did you check to find out? A lam 
quite certain it is not sewer water there. 

807 Q Did you check to find out? A I looked on the 

plat- 

Q What plat? A The Baist plat we have in the office. 
To the best of my recollection there isn’t sewer water there. 

Q You didn’t call up the sewer and water department? 
A No. 

Q You didn’t go* down to the surveyor? A No. 
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Q You don’t know of any sale of land like this in that 
area at $5.50, and you come in here and say it is worth 
$5.50; is that it? A You must realize when you asked me 
this question, this property can be made- 

Q Just a minute- 

Mr. Partridge (interposing): Let him answer the ques¬ 
tion, please. 

Mr. MacLeod: He has got to answer my question first 

The Witness: The way you put it- 

The Court (interposing): Answer his question, please. 

The Witness: I have heard of property along K. Street 

in Georgetown- 

By Mr. MacLeod: 

Q I said down here in Buzzard’s Point. A Be- 
808 cause there is none for sale. No one has ever made 
any deal down there, because there is none available 
and cannot be bought for any kind of money. 

Q Do you know if there was a sale made up the street, 
R. Street? Do you know of the that sale made by Smoot 
Sand & Gravel, made to the Standard Oil Company? A I 
didn’t check that. 

Q You don’t know that, sir? A No, sir. 

Q Do you know the square lot east of 667, lots 4 and 5? 
Do you know of that sale? A Do you have a map here? 

Q Yes indeed, surely. 

Don’t you have a record of the sales that you investi¬ 
gated? A Because it is not us. That has been gobbled 
up by Pepco, Gulf- 

The Court: Now wait a minute. Wait. 

By Mr. MacLeod: 

Q I asked if you knew of the sale, Mr. Brandes. Just 
say yes or no. I am trying to get an answer. A I know 
that Gulf has bought there; Standard has bought; Heurick 
has bought; Moore and Hartzer has bought; and Standard 
has bought there. 

Q Is there any sale of those sales that you know about 
at anything like the figures to which you testified 
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809 here today? A I don’t know about any sales of 
what Standard paid or those big corporations. 

The Court: No, answer his question. 

The Witness: No, I don’t know what those corporations 
paid for the property. 

Mr. MacLeod: No further questions, Your Honor. 

The Court: Mr. Partridge. 

Mr. Partridge: Had you finished your examination? 

Mr. MacLeod: Yes, sir. 

Redirect Examination 
By Mr. Partridge: 

Q Mr. Brandes, let me ask you one or two questions 
here. A All right. 

Q Do you know whether or not there have been any 
sales of any clear titles to any waterfront property down 
there at Buzzard’s Point? A No, I don’t know of any 
sales of waterfront property. 

The Court: He says no. That answers the question. 
By Mr. Partridge: 

Q Mr. Brandes, this sale to Mr. Walsh of lots 1 and 2, 
at $2.12^ a foot in 1945- 

810 Mr. MacLeod (interposing): Just a minute. I 
object to that question. 

Mr. Partridge: I have not finished the question yet. 

Mr. MacLeod: I am objecting because he mentioned the 
price. There has been no mention of any sale made at 
$2.12^ a foot. I object to counsel testifying in his ques¬ 
tions. 

Mr. Partridge: Mr. Brandes testified in answer to your 
question that there was a sale to Mr. Walsh of lots 1 and 2, 
square 664, at $2.12^ a foot. Am I correct, or am I not, 
Mr. Brandes? 

The Witness: That is correct. 

Mr. MacLeod: $2.12, or $2.04, did you say? 

The Witness: $2.12. 

Mr. MacLeod: I beg your pardon. 

The Court: All right. 

By Mr. Partridge: 
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Q Do you feel that waterfront property, property that 
is on the water and has riparian rights, is more valuable or 
less valuable than inside property? A In my opinion it 
is worth double the other property that has riparian water 
rights. 

Q Now, will you tell His Honor why you feel that that 
is the case? A For the simple reason that barges can 
come up there; oil can be delivered, merchandise- 

811 The Court: He has testified to all of that before. 
Mr. MacLeod: He has, sir. 

The Witness: And also- 

The Court: Wait just a minute. 

Mr. Partridge: Very well, Your Honor. 

By Mr. Partridge: 

Q What was the quantity of land involved in the Walsh 
sale of lots 1 and 2? A The amount of square feet? 

Q Yes, sir. A If my figures are correct there, 5,883 
square feet there. 

Q Now do you think the fact that there are more 
square, feet in this land you are valuing affects the value of 
the land in this area? A The frontage and the fine depth 
of the lot, extending to the water, has a great effect on the 
establishment of my price. 

Q Mr. Brandes, do you know how much land there is 
in the Buzzard’s Point area that is on the water with 
riparian rights? A If this property is for sale, which I 
do not know, I know only of perhaps one more in this entire 
Washington waterfront who might, on the whole horizon. 

Q You say that you first inspected this property 

812 for the purpose of making the appraisal about ten 
days ago. Had you seen the property before? A I 

saw that in 1920 and it was under a curious circumstance. 

The Court: Wait a minute. Just answer his question. 

The Witness: Yes. In 1920. But I would like to put 
the reason why I went down there. 

The Court: No, that is not necessary. 

By Mr. Partridge: 
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Q Had you been familiar with that property before you 
inspected it? A Yes, sir. 

Q And had you been familiar with the area before you 
inspected this property? A Yes, sir. 

• • * • 


813 Recross Examination 
By Mr. MacLeod: 

Q You gave his Honor a long list of uses that could be 
used for this property. You have the list there, just about 
everything permitted under industrial zoning. 

Will you tell me, looking over your list, how many of 
those uses it would be impossible to carry on on lots 4 and 
5 in square 664, the adjacent property? A Your question 
is, how many uses that could not be carried on in these 
particular lots? 

Q I said how many would not, because I think we will 
save lots of time. A Lots 4 and 5. 

Q The property that Mr. Walsh sold, that now has a 
building on it. A You mean lots 1 and 2? 

Q 4 and 5 is the building, right at the corner. A My 
plat shows lots 1 and 2 where the building is. 

Q Do you know where the Pioneer Oil Company is down 
there? A The which? 

Q The Pioneer Oil Company? Do you know of the 
building at Half Street Southwest and T. Street? A I 
do. 

814 Q It is right at the comer, isn’t it? A Yes. 

Q That is the sale you were talking about, isn’t 
it? A That is on lots 1 and 2, square 664. 

Q This is immediately to the south of that that I am 
talking about. What of those uses that you mentioned can 
be made of square east of 664; which of them can’t be car¬ 
ried on in that other square 664? A I should say because 
the riparian water rights that square 664 has not got, I 
don’t believe it would be as suitable for the junk that could 
be loaded on boats. 
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Q Do you know where Ginsberg’s Excelsior Plant is, 
isn’t that a junk business being carried on down there, right 
up South Capitol Street? A That is quite a distance up. 

Q Well, it is just two blocks, isn’t it? Isn’t it two 
blocks? It is right across—well I would say it is one block; 
it is at R Street and South Capitol. Do you know that 
business? Has it got any waterfront on it? A No, he 
hasn’t any waterfront there. 

Q And he carries on a junk business generally, doesn’t 
he? A Oil barge business couldn’t be used- 

The Court: Wait a minute. Answer his question. 

Mr. MacLeod: Your Honor, I am sorry to be so argu¬ 
mentative with this witness, but he just won’t re- 
815 spond to my questions. 

The Court: Well, I want him to give the right 

answers. 

The Witness: All right, excuse me. 

By Mr. MacLeod: 

Q Well, are you going to tell us the businesses that can 
not be carried on on lots 1,2 or 4 and 5, in square 664 of that 
long list that you read off? 

Mr. Partridge: I object to that question as argumenta¬ 
tive and unfairly argumentative. This witness was in the 
process of giving the uses that could only be carried on 
because of the waterfront. I ask that that answer be 
stricken and rephrased. 

Mr. MacLeod: I ask that the reporter read it back. 

The Court: The objection is overruled. Just a minute. 

Mr. MacLeod: Thank you, sir. 

Mr. Partridge: Very well. 

The Court: Answer Mr. MacLeod’s question. 

By Mr. MacLeod: 

Q Do you have a list written out of all those businesses 
you read to His Honor? May I look at that list? A They 
are just partial businesses. I don’t have the oil and lumber 
in here. 
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The Court: Wait a minute. Just answer his question, 
please. 

By Mr. MacLeod: 

816 Q Can you carry on a bakery on square 664? 
A Yes you can. 

Q Can you carry on a welding business? A In con¬ 
junction with the waterfront, I believe with heavy iron 

coming up the river there- 

The Court: No, just answer his question. 

The Witness: I have to give a reason. 

The Court: Just answer his question yes or no. 

The Witness: He asked and I am giving a reason. 
The Court: You don’t need to. Just answer his ques¬ 
tion. 

The Witness: It would be more suitable on lots 4 and 5. 
The Court: Wait a minute. Just answer his questions. 
The Witness: You asked about the iron work? 

By Mr. MacLeod: 

Q Could you carry on a welding business, that is what 
you said, welding business. Could you carry it on on 
square 664, on that property 664? A Yes, you can. 

Q Thank you. Can you carry on this carpet cleaning 
business? A Carpet cleaning business and storage. 

Q Wholesale grocery? A Yes, sir. 

Q Freight transfer and express? A Correct. 

817 Q You will have to help me with this one. Is it 
wholesale plumber’s supplies? A Correct. 

Q Non-metal works? A Iron and metal works. 

Q Junk? A Junk. 

Q Paint Manufacturing? A Yes, sir. 

Q Lumber and millwork? A Yes, sir. 

Q You can carry them all on in this land over there that 
sold for $2.12 a foot; that land had sewer and water in front 
of it too, didn’t it? A As I recollect it has, on the other 
block 664. 

Q Had the street opened to grade? A Correct. 

Mr. MacLeod: No further questions. 
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Further Redirect Examination 

By Mr. Partridge: 

Q Mr. Brandes, let me see that list. 

The Court: This will be the last time around. 

Mr. Partridge: All right, Your Honor. 

By Mr. Partridge: 

Q Can you carry on a bakery as well on square 

818 664 as you could on square east of 664! A It de¬ 
pends on the wholesaler. 

The Court: No, answer the question. 

The Witness: Not as good, no. The riparian water 
rights would be better. 

The Court: No. Just answer his questions. 

The Witness: Not as good. 

By Mr. Partridge: 

Q How about these other businesses that are men¬ 
tioned? Could they be carried on as good, and cheaply, on 
square 664 as they could on square east of 664 that fronts 
on the river? A Not as good. 

Mr. MacLeod: Is that all? 

Mr. Partridge: That is all. 

Further Recross Examination 
By Mr. MacLeod: 

Q Mr. Brandes, tell me of those papers that I read to 
you, those businesses, tell me one of them in the City of 
Washington that is being carried on on the waterfront. It 
is very easy, Mr. Brandes. A I think freight, and on K 
Street freight and wholesale grocery, I think there are 
several on the waterfront in Georgetown. 

819 Q What is the name of them? A I think that 

the trains come in there and sand and gravel- 

The Court: Now, just answer the question. 

By Mr. MacLeod: 
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Q What is the name of the wholesale groceries? 
A Let’s see, I don’t believe there is a grocery. No, none 
of these are over in Georgetown. 

Q Do yon know where M. E. Horton is? A From 
Georgetown. 

Q Yon know where J. E. Dyer is, where the Sanitary 
runs their grocery warehouses, don’t you ? A Yes. 

Q Yon know where all the bakeries in town are, don’t 
yon? 

Yon know where the welding companies are, don’t yon? 
A Yes. 

Q Are any of them on the waterfront? A Because 
they can’t get any waterfront. 

The Court: No. Answer the question. 

By Mr. MacLeod: 

Q My answer is no? A Yes. 

Mr. MacLeod: That is all. 

Mr. Partridge: May I ask one question at this 

820 time, Your Honor? 

The Court: You may ask one question. 

Further Redirect Examination 
By Mr. Partridge: 

Q How much private waterfront is there available for 
buying in the District of Columbia, if you know, at this 
time, Mr. Brandes? A None that I know of. 

Mr. MacLeod: That is repetitious, Your Honor, and I 
object, and move the answer be stricken. 

The Court: It may go out. 

• • • • 

821 Mr. Partridge: Before Mr. Brandes leaves, I 
would like to clarify my tender of proof on that 

opinion. I am not sure whether I tendered proof of the fact 
it was a bona fide offer and that the offeror was able and 
willing to carry it out if it had been accepted. May I add 
that to my tender? 
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The Court: You don’t offer to prove that it was accept¬ 
able, I understand. 

Mr. Partridge: No, sir, it was not accepted. 

I would like to put Mr. Daniel Walsh on the stand. 
Thereupon— 


Daniel Walsh 

was called as a witness by and on behalf of the defendants, 
having been first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Partridge: 

Q Mr. Walsh, would you give your name, age, occupa¬ 
tion, and residence, please, sir! A Daniel F. Walsh, age 
27; occupation, real estate; home address 2900 Adams Mill 
Road. 

• • • • 

Mr. MacLeod: And your occupation, I believe 
822 Mr. Partridge asked you! 

The Witness: Real estate. 

By Mr. Partridge: 

Q Mr. Walsh, what is your business relationship with 
your father Mr. Michael Walsh! A Partnership. 

Q And the sale of Lots 1 and 2, you are familiar with 
the sale of Lots 1 and 2, Square 664, are you not! A Yes, 
sir. 

Q What was the reason for the purchase of Lots 1 and 
2, Square 664! 

Mr. MacLeod: I object, Your Honor. 

Mr. Partridge: Your Honor- 

Mr. MacLeod: I don’t think this witness from his testi¬ 
mony so far would have any knowledge whatever of the 
reasons for the purchase. 

The Court: Sustained. 

Mr. Partridge: I would like to tender proof on that, 
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that he is in partnership with his father in this particular 
transaction and does know the reason for it. 

Mr. MacLeod: My objection, Your Honor, is that the 
witness has not shown himself to know those things, on the 
examination so far. 

The Court: Yes, the objection has been sustained. 

Mr. Partridge: I tender proof that he does know. 

823 The Court: You haven’t even asked him that. 

Mr. Partridge: Righto. 

By Mr. Partridge: 

Q Bo you know the reasons for the purchase of Lots 1 
and 2, Square 664? A Yes, sir. 

Mr. MacLeod: Which purchase? 

By Mr. Partridge: 

Q The 1945 purchase of Lots 1 and 2, Square 664 from 
Mr. R. 0. Belt to Mr. Richard H. Hall. A R. 0. Belt to 
Mr. Richard H. Hall. 

Q Who were the real parties in interest in that pur¬ 
chase? A Michael Walsh. 

Q What was the reason for that purchase? 

Mr. MacLeod: I object, Your Honor. That is not ma¬ 
terial to the issues here. 

Mr. Partridge: If Your Honor please, the materiality 
of it is to show that the sale—the purchase was without 
compulsion in proving up the sale; under the holding of the 
Hammond case that has to be shown as a preliminary mat¬ 
ter, that sales were without compulsion in order to make it 
material. 

Mr. MacLeod: Why don’t you ask him if it was a free 
and voluntary sale, then? 

824 By Mr. Partridge: 

Q Was there any reason why that purchase had 
to be made? A No, sir. 

Q Was it a free and voluntary purchase? A Yes, sir. 

Mr. Partridge: That is all. 

Mr. MacLeod: No questions. 

• • • • 
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827 Charles C. James 

was called as a witness by and on behalf of the 
defendants, being first duly sworn, was examined and 
testified as follows: 

By Mr. Partridge: 

Direct Examination 

Q You are Mr. Charles C. James? A That is right. 

Q And you are employed at the Columbia Title 

828 Company? A That is right. 

Q Did you bring in answer to a subpoena the 
settlement sheet of the Standard Oil Company, the Stand¬ 
ard Oil Company sale, and the contract of sale? A That 

is where the Standard Oil Company purchased- 

Mr. MacLeod (interposing): I am sorry, Your Honor, 
\fras the property described? Has the property been de¬ 
scribed yet? 

Mr. Partridge: Not yet, no, sir. We can describe it 
very shortly, though. 

The Witness: Right here (indicating). 

Mr. Partridge: Lots 11 and part of 10. 

I offer the contract of sale and the settlement sheet of the 
sale in evidence. 

The Court: What is the purpose? 

Mr. MacLeod: What square? 

Mr. Partridge: Square 660. 

The Court: 660? 

Mr. Partridge: Yes, sir. 

The Witness: I have a plat here, Your Honor. 

The Court: No, I just wanted the description. 

Mr. Partridge: I offer the settlement sheet and the 
contract of sale in evidence. 

Mr. MacLeod: May I look at these offers? 

The Court: Yes. 

829 Mr. MacLeod: Mr. James, was this settlement 
sheet in strict accordance with the contract? 
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The Witness: Yes, sir. 

Mr. MacLeod: Yonr Honor, subject to the condition 
that Mr. Partridge will show the comparability of the land 
with the land in question, I have no objection to offering 
this. If he fails to show- 

The Court (interposing): You may move to exclude it. 

Mr. MacLeod: Thank you, sir. 

Mr. Partridge: May that be marked? Defendants’, 
what is it? 

The Clerk: Defendants’ D. 

Mr. Partridge: D and E. 

The Clerk: D and E. 

(The documents referred to were marked for identifica¬ 
tion as Defendants’ Exhibits D and E.) 

(The witness left the stand.) 

Mr. Partridge: If Your Honor please, I have three 
witnesses as to sale who are subject to call, but I can’t get 
them now. What time are we going to adjourn for lunch, 
12:30? 

The Court: Twelve-thirty, yes. I will take another 
witness. 

Mr. Partridge: Mr. Martin, will you take the stand? 

May I put these gentlemen on after lunch, then? 
830 They are short witnesses as to sales. 

The Court: Yes. 

Mr. Partridge: Out of order. 

Thereupon- 


James Martin, 

was called as a witness by and on behalf of the defendants, 
being first duly sworn, was examined and testified as 
follows: 


Direct Examination 
By Mr. Partridge: 

Q Mr. Martin, what has been your business? A My 
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business has been in the real estate business, building and 
selling houses. 

Q And how long have you been engaged in that busi¬ 
ness? A I looked after my father’s and uncle’s property 
when I was a boy, and the first property I built was 136 and 
138 M Street, Southeast. That was in about nineteen—I 
mean 1893, and the next building I built was down on First 
Street. 

. Q Excuse, just a minute. Excuse me for cutting you 
off, but would you mind just answering generally how long 
you have been in that business? A I have been in the 
business since 1892, but I haven’t been active in the last 
ten- 

The Court (interposing): You have answered. 

By Mr. Partridge: 

831 Q Mr. Martin, during the time you have been 
in the real estate and building business you have 

been familiar with the Buzzard’s Point area? A Yes. 

Q In which Square East of 664 is located? A Yes, 
sir. 

Q And how familiar have you been with that area? 
A I was bom on the corner of South Capitol and Potomac 
Avenue in 1869. I have lived in that neighborhood and 
owned property in that neighborhood ever since. 

Q Now, have you been familiar with the purchase and 
sales of real estate in that area? A Yes, sir. 

Q Have you been familiar with the purchase and sales 
of any waterfront property in that area? A How, sir? 

Q Purchase and sale of waterfront property, property 
directly on the water in that area? A Yes, sir. 

Q Have there been any sales since 1913 of any clear title 
to waterfront property in that area? 

Mr. MacLeod: I object, Your Honor. The witness 
hasn’t shown he is qualified to answer. That involves a 
legal opinion as well. 

The Court: Sustained. 

832 By Mr. Partridge: 
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Q Mr. Martin, what are the uses to which Square 
East of 664 have been put or can be put? A I didn’t get 
that. 

Mr. Partridge: Well, strike that out. 

By Mr. Partridge: 

Q Are you familiar with Square East of 664? A Yes. 

Q And the lots in the square? A Yes, sir. 

Q What in your opinion is the fair market value of Lots 
6, 7, and 8 in Square East of 664? A Can I look at a 
note? Can I look at my notes? 

Mr. Partridge: Yes, sir, unless Mr. MacLeod objects. 

Mr. MacLeod: Well, a large number of figures, I cer¬ 
tainly have no objection. 

The Witness: Will you ask that question again? 

The Court: The value of 6, 7 and 8. 

The Witness: 6, 7, and 8. 

The Court: Yes. 

The Witness: I put a valuation on Lots 6, 7, and 8 as $4 
a square foot. 

By Mr. Partridge: 

Q Did you calculate- A (Interposing): I 

833 also included in that property the wharf, the solid fill 
in the wharf and the wharf at 6,680 feet, at $4 a 
square foot. 

Q Did you calculate the total on that? A How is 
that? 

Q Did you calculate the total on that? A Yes. 

Q What is the total on it? A 6,680 square feet, and 
the wharf. 

Q Yes. A $4 a foot, it comes to $26,720. 

Q How about the land to the bulkhead? A How? 

Q How about the land to the bulkhead? A How much 
is the land in the bulkhead? 

Q No, sir, what is the valuation of Lots 6, 7, and 8 to the 
bulkhead? A Lots 7 and 8, 21,674 square feet at $4 a 
foot, which makes $86,696. 

Mr. MacLeod: What was that figure again? 
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The Witness: 21,674 feet in Lots 7 and 8 makes $86,696 
at $4 a foot. 

Q How about Lot 6? What is the area of Lot 6—what 
is the total valuation of Lot 6? A Lot 6, according 

834 to the Surveyor’s plat, 10,620 feet at $4 a foot comes, 
to $42,480. 

Q Making $42,480? A $42,480. 

Q Mr. Martin, how far does the fast land go past the 
bulkhead where the wharf is? A That runs out in the 
neighborhood of one hundred and some feet on the one, and 
about 120 on the other. 

Mr. MacLeod: Now, Your Honor, just a minute. If I 
understand that question and answer, then Mr. Partridge is 
going beyond the scope of Your Honor’s ruling. 

The Witness: I can’t hear. 

Mr. MacLeod: This is not directed to you, sir. It is 
directed to His Honor. If I understand the witness’ testi¬ 
mony, he has just testified there is fast land going beyond 
the bulkhead line. 

Your Honor’s ruling is, as I understand it, these owners 
have the fee simple title to the bulkhead line, and I move 
that this witness’ testimony be stricken if he has included, 
as he says he has, land beyond the bulkhead line. 

Mr. Partridge: May I be heard on that just a moment, 
if Your Honor please? 

As I understand Your Honor’s opinion, Your Honor’s 
ruling, it is that when land is filled with permission, then 
the owner of the riparian rights becomes entitled to that 
land and in evidence there is the permit of 1906, the 

835 unconditional permit of 1906, which permitted the 
filling of that land past the bulkhead line, and, con¬ 
sequently, any filled land past the bulkhead line was filled 
with permission, and consequently comes within Your 
Honor’s ruling, I submit. 

Secondly, we have got to value this wharf, because, ac¬ 
cording to Your Honor’s ruling—excuse me if I talk too 
loud here—according to Your Honor’s ruling the wharf 
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belongs to the defendants and Mr. Martin’s testimony of 
how much fast land there is at the wharf seems to me to be 
material, and his valuation of the fast land in the wharf. 
Now, well, I think that- 

Mr. MacLeod: (interposing): If Your Honor please, I 
have the order. 

The Court: Mr; MacLeod’s motion is sustained. 

By Mr. Partridge: 

Q Now, Mr. Martin- A (Interposing): Yes, sir. 

Q At what figure do you value that wharf which is 
past the bulkhead line on Lots 7 and 8, Square East of 
664? 

Mr. MacLeod: Does that include fast land as the wit¬ 
ness just testified it did? Does your question cover the 
fast land, or does it cover the wharf that is built on piles? 

Mr. Partridge: I am asking about the entire area of 
the wharf except the bulkhead line of Square—in 
836 front of Lots 7 and 8. 

Mr. MacLeod: I will object, Your Honor, and on 
the further grounds if there is any solid land there, it is in 
violation of law. 

The Court: Objection sustained. 

By Mr. Partridge: 

Q Mr. Martin, at what do you fix the fair market value 
as of the present time of Lots 4 and 5, Square East of 664? 

Mr. MacLeod: He is testifying as an expert now, I 
assume? 

Mr. Partridge: Yes, sir, he is. 

The Witness: Lots 4 and 5, 26,725 feet, I valued that at 
$3 a square foot. 

By Mr. Partridge: 

Q Do you have the total on that? A That is $74,175. 

Q Now, you are the owner of Lot 3 and Mrs. Martin is 
the owner of Lots 1 and 2, is that correct? A That is 
right. 

Q And is that property leased by you and Mrs. Martin 
together? A I didn’t catch that. 
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Q Is that property leased by you and Mrs. Mar- 

837 tin together? A Yes. 

Q How long have you all been married? A We 
was married on the 29th day of August, 1899. 

Q And you all are living together? A Live together. 
Q And you have grown children living with you? 
A Yes. ♦ 

Mr. MacLeod: Is this pertinent, Your Honor, may I 
ask? 

Mr. Partridge: I think it is pertinent. I will be glad to 
state why I think it is. 

The Witness: We have seven children living, one boy 
dead. 

By Mr. Partridge: 

Q Mr. Martin, who has been managing your wife’s real 
estate in Square 664 since she has been the owner of it? 
A I have. 

Q And, consequently, do you deal with Lots 1, 2, and 3 
as if they were jointly owned? A They are more valu¬ 
able by joining 1, 2, and 3 together. 

The Court: Just answer his question. 

The Witness: I thought I was answering, Judge. Ex¬ 
cuse me. 

By Mr. Partridge: 

Q Do you deal with Lots 1, 2, and 3 as though 

838 they were jointly owned? A That is right 

Q Is there any practical difference between your 

and Mrs. Martin’s separate ownership of those lots, and- 

Mr. MacLeod (interposing): It calls for a legal opinion, 
Your Honor. I object to that. 

Mr. Partridge: No, I am talking about the practical 
difference. 

The Court: Put the question. 

Mr. MacLeod: Both have the legal title. It is the same 
kind of title. , 

The Court: Put the question, and then I will rule. 
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Mr. MacLeod: Is there any practical difference between 
his- 

Mr. Partridge (interposing): I haven’t finished. 

The Court: He hasn’t finished. 

Mr. Partridge: Could you read what I said, please, 
ma’am. 

The Court: Put it again. 

By Mr. Partridge: 

Q Is there any practical difference between your owning 
Lot 3 and Mrs. Martin owning Lots 1 and 2 than if they 
were jointly owned? 

Mr. MacLeod: I object, Your Honor. 

The Court: Objection sustained. 

839 By Mr. Partridge: 

Q Mr. Martin, at what figure do you price Lot 3, 
Square East of 664? A At the same prices as 1 and 2. 

Q What is that price? A $3.50 a foot 
Q Now, suppose Lot 3 were owned by someone other 
than you and Lots 1 and 2 were owned by Mrs. Martin. Do 
you think Lot 3 would be less valuable? 

Mr. MacLeod: I object, Your Honor. 

The Witness: It would, yes. 

The Court: Wait a minute. I snstain the objection. 
By Mr. Partridge: 

Q Do you have your total on your valuation of Lots 1,2, 
and 3? A I have. 

Q And what is the total on that? 

Mr. MacLeod: I object, Your Honor. They are in dif¬ 
ferent ownerships. 

The Court: Objection sustained. 

Mr. Partridge: I will withdraw that question. 

By Mr. Partridge: 

Q What is your valuation of Lot 3? A Lot 3? 

840 Q Yes. A $3.50 a foot. 

Q Yes, sir, but I mean what is the total on that, 
Mr. Martin? A Total on Lot 3? Lot 3 has 8,168 feet. 

The Court: The total value. He wants to know the total 
value. 
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The Witness: Oh, the total value? $24,504. 

By Mr. MacLeod: 

Q And Lots 1 and 2, what is the total valne of them? 
A One? 

Q Lots 1 and 2. A Lot 2. 

Q No, sir, Lots 1 and 2. A Lots 1 and 2? 

Q Yes. A Lots 1 and 2, 14,926 feet at $3.50 a foot 
comes to $52,241. 

Q Mr. Martin, at the present time do you know where— 
excuse me. Strike that, please. 

Do you know where the bulkhead line runs in Square 
East of 664? A Yes. 

Q Further, at the present time does the fast land in Lot 
3, Square East of 664 fall short of the bulkhead line, 
841 or does it go to the bulkhead line? A I think Lot 3 
goes to the bulkhead line. 

Q How about Lots 1 and 2? A Lots 1 and 2 is filled 
up to the bulkhead line. 

Mr. Partridge: You may cross examine. 

Cross Examination 
By Mr. MacLeod: 

Q Mr. Martin, in your valuation of—in your testimony 
in which you gave the value of Lots 4 and 5, did you include 
in that any value for the slip that is cut in that? A I 
value that slip at the same price I give the land, because it 
is used for the purpose, for the benefit of the sand and 
gravel company. 

Q If you had a bulkhead running right straight along 
the line, couldn’t the Smoot Sand and Gravel Company tie 
up barges to it, as they have done in the past? A They 
could tie barges up to it, but they couldn’t unload the sand 
and gravel to the crushing machines. 

Q Why not? A For the simple reason the derrick 
wouldn’t put it in there without they put a boiler up there 
to run it. 
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Q Mr. Martin, isn’t it a fact that as yon and the Smoot 
Sand and Gravel Company and others have filled in that 
sqnare in the last fifteen years, isn’t it a fact that they have 
moved their hoppers and their bins from np towards S 
Street on down further south all the time, so that 

842 their cranes can take sand from the barges and put 
them into the bins? Answer yes or no, please. 

A Let me get that question right. You are asking me now 
about bins on 4 and 5? 

Q I am asking you about bins on the whole square. 
A On the whole square? That was moved at times. 

Q They kept moving them out as they filled in so that 
they would be at the water edge, and that crane they have 
down there, isn’t it a fact that crane can swing out 30 feet 
over the water and 30 feet inland? 

Mr. Partridge: Excuse me. I object to that. It is two 
questions in one, if Your Honor please. 

Mr. MacLeod: No, it is one question. 

Mr. Partridge: I don’t see how he can answer. Will 
you read the question back, Miss Reporter? 

The Court: I think he has got the question. 

The Witness: I didn’t hear the question. 

By Mr. MacLeod: 

Q Isn’t it a fact that that crane they have down there 
now, isn’t it a fact that it can swing around, say 30 feet out 
over the water? A Thirty feet? 

Q And drop its clam shell? A No, I don’t think that 
crane could pick up 30 feet. It would be pretty heavy on it 
and liable to upset. 

843 Q Well, how big piles are those piles of sand and 
gravel that they build in that crane? How big 

around are they? A You mean- 

Q Sand and gravel A I should say 25 or 30 feet 
from the crane takes it off the water, also brings it on the 
wharf. 

Q Mr. Martin, here is a survey made by the Surveyor’s 
office. A That is right. 
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Q And it shows a pile of sand, irregular pile of sand and 
gravel here extending from the south line on S Street below 
the south line of Lot 6, and that distance is shown as 100 
feet, the width of those lots is shown as 100 feet? A That 
is right. 

Q Then this shows that that particular pile of sand and 
gravel is 100 feet across, does it not? A Pile of gravel? 

Q Here it is, right here, irregular pile of sand and 
gravel. A You want me to explain this to you, now? 

Q I want you to tell me if this map and plat shows this 
as being that width, that pile of gravel. 

Mr. Partridge: I think the plat speaks for itself, if Your 
Honor please. I object to that question. 

Mr. MacLeod: I am refreshing his recollection. 

844 The Court: You may ask him if it does refresh 
his recollection. 

The Witness: Let me get that question right. I want to 
answer it right 

By Mr. MacLeod: 

Q Have you ever seen a pile of sand and gravel put 
there by that crane- A (Interposing): I have. 

Q 100 feet across? A 100 feet, no, sir. 

Q This plat, you say, is wrong? A I would say the 
slip up here, with the derrick- 

Q (Interposing): Here is the slip, down here. A Yes. 
This is where the crane comes up along here, unloads here, 
throws it over into here. 

Q Throws it over into here- A Huh? 

Q -too, doesn’t it? A Throws from this place to 

here, yes. 

Q Throws it from the barge that is in this, over here, 
doesn’t it? A That is right. 

Q That is what I wanted to know. Did you give any 
valuation to the land under water on Lots 1, 2 and 3? 
A Have I allowed any—I didn’t catch that. 

845 Q Do your figures—in your figures did you in¬ 
clude any value for lands under water on Lots 1, 2 
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and 3T A There is practically no land under water in 
Lots 1, 2, and 3. 

Q When were you last down there? A I was down 
there yesterday. 

Q There wasn’t water on Lots 2 and 3? A No, sir, 
there was no water on that 

Q Were yon down there last Friday? A Yes, I be¬ 
lieve I was. I am down there nearly every day. 

Q Was there water on Lots 1, 2, and 3 then? A Not 
unless it came out of the crusher. 

Q I didn’t ask you where it came from. I asked you if 
there was water there. A Well, I don’t see—I don’t un¬ 
derstand the question. 

Q The question is when you were down there Friday 
did you see water on Lots 1, 2 and 3? A Not from the 
tide. 

The Court: Answer the question. 

The Witness: I am answering it. I thought I answered 
it, Judge. 

The Court: No, you are not. 

By Mr. MacLeod: 

846 Q All you have to say is yes or no, you saw water 
or you did not see water. A No. No. 

Q Mr. Martin, do you know of any land down in Buz¬ 
zard’s Point comparable to this land here that has ever sold 
at $4.50 a foot—I beg pardon, $4 a foot? A No, I have 
not. 

Q Do you know of any land down at Buzzard’s Point 
comparable to this that has ever sold at $3 a foot? A No, 
I have not. 

Mr. MacLeod: No further questions. 

Redirect Examination 
By Mr. Partridge: 

Q Mr. Martin, has there been any land sold on Buz¬ 
zard’s Point that was right on the point since 1913 that 
had a clear title to it? A No, sir, I don’t know of it. 
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Q Do yon know as to whether or not suits were filed on 
this statute of 1912 to clear title to all that waterfront prop¬ 
erty along Buzzard’s Point? 

Mr. MacLeod: I object. I object, Your Honor. 

The Court: Objection sustained. 

By Mr. Partridge: 

Q What land in the past 20 years has been available for 
sale in that area that has riparian rights that is 

847 directly on the water, Mr. Martin? 

Mr. MacLeod: I object, Your Honor. He hasn’t 
shown qualification. 

The Court: Objection sustained. 

Mr. Partridge: If Your Honor please, he has testified 
he is thoroughly familiar with the area, he is in the real 
estate business, he knows the sales and purchases. 

The Court: You haven’t shown he has inquired about 
lands for sale or otherwise qualified himself. 

By Mr. Partridge: 

Q Mr. Martin, have you from time to time inquired as 
to lands for sale in that Buzzard’s Point area? A I have 
handled a right smart of it for my own people, and I have 
known some sales that have been on down there. 

Q I didn’t get that last. A I know of some sales that 
went on by other people. 

Q Have you inquired as to sales of any land that is 
directly on the water there with riparian rights? A I 
don’t know of any. 

Mr. MacLeod: That doesn’t answer the question. You 
were asked if you inquired. 

By Mr. Partridge: 

Q The question was have you inquired, have you asked 
people about sales of waterfront properties that 

848 have riparian rights? A Yes, I have talked to one 
or two, one in particular. 

Q Now, did you know what squares are on the water¬ 
front there? A Well, yes. 

Q That are privately owned? A Privately? 
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Q Privately. 

Mr. MacLeod: I don’t see that that is material. 

The Court: He can answer that yes or no. 

Mr. Partridge: If Your Honor please, he has asked him 
on cross if he knows of any land- 

The Court: He can answer your question. 

Mr. Partridge: Oh, I see. I am sorry. 

The Court: Answer it yes or no. 

Mr. Partridge: Bead the question back, will you, please, 
Miss Reporter? 

The Witness: Mr. Belt’s square- 

Mr. Partridge: No. Wait a minute. Just answer yes 
or no, please, Mr. Martin. 

The Witness: Yes. 

By Mr. Partridge: 

Q Now I ask you what squares are there there on the 
waterfront that are privately owned? A Mr. Belt’s 
square, Square East of 664. 

849 Q Are there any other privately owned squares 
that have riparian rights on the water? A There 
was down there—where the Potomac Electric Power Com¬ 
pany was that was turned over, if I am not mistaken, if you 
will allow me to explain it. 

Mr. MacLeod: May I- 

The Court: No, we don’t want explanations. Just an¬ 
swer the questions. 

Mr. MacLeod: Your Honor, may I ask opposing counsel 
if he intends any answers that are given here or any 
statements he may make here may be used with respect 
to Square 707, which is apparently owned by or claimed 
by Smoot Sand and Gravel Company, two blocks up from 
this property? Do you intend your questions and your 
witness’ answers to be binding on Smoot Sand and Gravel? 
You are representing them here with respect to Square 
707? 

Mr. Partridge: I don’t know a thing about Square 707. 
I don’t represent Smoot Sand and Gravel in reference to 
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that square, only represent them in connection with this 
suit, and I only intend any answers made to have pertinence 
to this suit. 

Mr. MacLeod: You are putting this witness on as a gen¬ 
eral witness, asking him general questions, and he is testi¬ 
fying for the Smoot Sand and Gravel Company. 

Mr. Partridge: He is testifying as an expert wit- 

850 ness now. 

Mr. MacLeod: And as the owner of the land, he 
is testifying as a witness for the Smoot Sand and Gravel 
Company. 

Mr. Partridge: As to Lots 4 and 5, yes, sir. 

Mr. MacLeod: You mean as a special witness here, 
anything he said about this area isn’t in general? 

Mr. Partridge: I am sorry. I don’t understand what 
you are driving at. 

Mr. MacLeod: I am driving at this, Mr. Partridge. 
You have asked this witness as a witness for the Smoot 
Sand and Gravel Company if there were any other owners 
of waterfront land down there on the waterfront. 

Mr. Partridge: That had riparian rights. 

Mr. MacLeod: That have riparian rights? 

Mr. Partridge: Yes. 

Mr. MacLeod: And I am asking you now if it is your 
intention his testimony is binding on the Smoot Sand and 
Gravel Company with respect to Square East of 708 and 
Square 707. 

Mr. Partridge: I don’t know a thing about Square 707. 
I have no intention whatsoever in regard to either of them. 

Mr. MacLeod: Your question to him was general 

Mr. Partridge: I only represent Smoot Sand and Gravel 
in this one suit. 

The Court: Perhaps this will clarify it. 

851 The Court will regard his testimony as applicable 
to Smoot Sand and Gravel as well as other defend¬ 
ants. 

Mr. MacLeod: That is my understanding, sir. 
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By Mr. Partridge: 

Q What other waterfront squares with riparian rights 
are privately owned along there? 

Mr. MacLeod: I will object, Your Honor. This witness 
isn’t qualified to testify to that. 

The Court: Objection sustained. 

Mr. Partridge: That is all, Mr. Martin. 

Recross Examination 

By Mr. MacLeod: 

Q Mr. Martin- 

Mr. MacLeod: May I have Defendants Exhibits D and 
E? 

If Your Honor please, I have copies of two pages of Baist 
Plat Book to which I will refer, and if there is no objection 
I would like to give this to you merely to use in identifying 
these parts as I am showing their location in my examina¬ 
tion of the witness. 

Mr. Partridge: I have no objection to the use for that 
purpose alone, if Your Honor please. 

The Court: How long will your examination run? 

Mr. MacLeod: Not over five minutes. 

The Court: All right. 

By Mr. MacLeod: 

852 Q Mr. Martin, Mr. James from the Title Com¬ 
pany testified here to an agreement of sale dated 
August 26, 1944, made by George A. Martin and his wife, 
Lula M. Martin, Thomas H. Martin, and his wife, Annette 
B. Martin, to the Standard Oil Company, conveying Lots 11 
and part of Lot 10, which I understand was designated for 
purposes of assessment and taxation as Lot 801, agreeing 
to convey that to the Standard Oil Company. Are you 
familiar with that? A Yes, sir, I done it. 

Q And that sale price was $1.55 per square foot, was it 
not? A That is rights sir. 

Q And that property lies, does it not, at the southwest 
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corner of Sonth Capitol Street and Potomac Street? 
A Potomac Avenue, yes, sir. 

Q And that agreement was made subject to your ap¬ 
proval! A That is right, sir. 

Q Was it not? And this exhibit bears on it your signa¬ 
ture? A I didn’t catch that. 

Q And this agreement bears on it your signature, this 
is lie agreement you signed, isn’t it? A That is right. 

Q Mr. Martin, are you familiar with the sale of prop¬ 
erty that was made by George A. and Thomas H. 

853 Martin to Morris J. Ginsberg in March of 1940, the 
property being Lot 7 in the same square? A Yes, 

sir, I made that sale. 

Q That is the adjoining property located at the comer 
of South Capitol Street, and at the northwest comer of 
South Capitol Street and R Street, is it not? A That is 
Ginsberg’s property. 

Q That is right. A Yes, sir. 

Q Do you know the price at which that property sold? 
Mr. Partridge: Just a minute, Mr. Martin. I object 
to that, if Your Honor please, on the ground 1940, seven 
years ago is too remote, there is no showing of any ap¬ 
plicability, any comparability between that property, which 
is a considerable distance away from this property, and 
there is no showing that there was—well, strike that last 
out. 

There is no showing of comparability, and the time is too 
remote, being seven years ago. There have been a lot of 
changes since 1940. 

By Mr. MacLeod: 

Q Has there been any change in that property, Mr. 
Martin, except the construction of a building on it? A I 
didn’t catch that? 

Q Have there been any changes in that property 
other than the construction of a building on it? 

854 A No, Ginsburg put a building on after he bought 
it 
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Q The whole area is generally the same as it was in 
1940, isn’t it! A 1940! Let me see, now, except the sale 
to the Standard Oil Company. 

Q The Standard Oil was there then, and they are there 
now! A No, it wasn’t in 1940. 

Q Standard Oil was not there in 1940! A No, sir. 

Q Was Gulf there in 1940! A What! 

Q Gulf OiL A Gulf! No, I think if I am not—yes, 
Gulf Oil was there in 1940. I think they were there in 
1932. 

Q The Ready-Mix Concrete business was being oper¬ 
ated there, Smoot was operating there, Malloney was oper¬ 
ating, they were all operating down in the same area, just 
as they are now! 

Mr. Partridge: Wait a minute. How can he answer 
that question! I object to that. 

Mr. MacLeod: He has testified he has known all about 
the property since 1879. 

Mr. Partridge: I submit he ought to put his questions 
separately and not half a dozen questions in one, 

855 because no witness can intelligently answer- 

The Court: Objection overruled. You may an¬ 
swer. 

Mr. Partridge: Will you read the question back, please, 
Miss Reporter! 

The Court: Do you remember the question! 

Mr. MacLeod: I will ask him the question. 

The Witness: I would like to know it over again. 

Mr. MacLeod: I will ask him the question. This will be 
my last question. 

By Mr. MacLeod: 

Q Do you know the rate at which that property sold, 
Lot 7 in Square 660! A I haven’t- 

Q That is the sale to Ginsberg. 

Mr. Partridge: Wait a minute. I object. I object to 
that as being too remote. 

The Court: Objection overruled. 
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Mr. Partridge: May I state one thing? Since 1940 the 
war has broken ont and values have changed considerably. 

The Court: Objection overruled. 

By Mr. MacLeod: 

Q 'What was the rate at which that sale was made? 
A What sale is that? 

Q To Ginsberg. A Ginsberg, what the price 
was? 

856 The Court: Yes. 

By Mr. MacLeod: 

Q How much a foot? A $1.25 a foot. 

Mr. MacLeod: No further questions. 

Further Redirect Examination 
By Mr. Partridge: 

Q In your opinion has there been any change in the 
value of real estate in that area since 1940? A Yes, lots 
of changes. 

Q In your opinion is waterfront property more or less 
valuable than inland property in the area? 

Mr. MacLeod: I object, Your Honor. That is repeti¬ 
tion. Besides, this is not redirect. This is new evidence. 

Mr. Partridge: No, if Your Honor please, he asked him 
on cross about sales of inland property. It seems to me I 
can redirect to rebut the sales of inland property. He is 
asking him about this Ginsberg sale. 

Mr. MacLeod: You offered the other one yourself. 

The Court: Objection sustained. Will you have other 
questions of the witness? 

Mr. Partridge: Will Your Honor excuse me for a 
second? 

The Court: Yes. 

Mr. Partridge: That is all, Mr. Martin. 

The Court: Step down. 

• • • • 
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858 Mr. Partridge: If your Honor please, I would 
like to put Mr. Burton on the stand. 

The Court: Very well. 

Thereupon 

W. Cameron Burton 

was called as a witness for and on behalf of the defend¬ 
ants and, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 
By Mr. Partridge: 

Q You are Mr. W. Cameron Burton? A Yes, sir. 

Q A member of this bar? A Yes, sir. 

Q With offices in the Investment Building? A Yes, 
sir. 

Q How long have you been practicing, Mr. Burton? 
A 25 years. 

Q Mr. Burton, did you represent the Christian Heurich 
Company in regard to a purchase by them of Square 

859 607 in the District of Columbia? A Yes, sir. I 
was at the time and am now general counsel for 

that company. 

Q Will you say what this paper is (indicating) ? A I 
recognize this as a contract of sale for all of the lots in 
Square 607, in the District of Columbia. 

Q Will you say what the paper appended to it is? A 
Well, the paper appended to it purports to be a state¬ 
ment of account of the Beal Estate and Columbia Title 
Insurance Companies, but I have no recollection of ever 
having seen that before. I am not familiar with that. 

Mr. Partridge: I offer both the contract and the sec¬ 
ond paper mentioned by Mr. Burton, in evidence. 

Mr. MacLeod: May I ask the witness a question? 

The Court: Yes. 

By Mr. MacLeod: 

Q Mr. Burton, do you know whether or not that sale 
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was consummated in strict accordance with the terms of 
this contract? A I am pretty certain it was. I am not 
sure—when you ask me “strict accordance’’— 

Q My point is this, Mr. Burton, if I may make it 
clearer: Were there any changes, any other consider¬ 
ations that entered into this transaction other than 

860 as set forth in this contract? A No. 

Q And it was consummated in accordance with 
this contract? A It was consummated, and I do have 
here in my file, I think, the statement of the title com¬ 
panies, which was sent to me, as attorney for the brewery. 

I have in my file a statement of the settlement of the 
sale, which was made, as I understand it, according to 
that contract. 

I hand it to you (handing paper to Mr. MacLeod). 

Mr. MacLeod: I have no objection to this, your Honor. 

The Court: Very well. 

Mr. Partridge: May it be marked Defendants’ Exhibit, 
whatever the next one is? 

(Document referred to was marked Defendants’ Exhibit 
F, for identification, and received in evidence.) 

The Court: Defendants’ F may be received. 

By Mr. Partridge: 

Q Did the Heurich Brewing Company own any other 
property in the vicinity at the time of the sale? A It 
had at the time of the sale recently purchased from the 
estate of the late Christian Heurich all of Squares 661 
and 663, which is in that neighborhood. 

Q Was there any compulsion on the part of the 

861 Heurich Brewing Company to buy this piece of 
property? A No, there was no compulsion. 

Mr. Partridge: That is all. 

Mr. MacLeod: Your Honor, I didn’t mention at the 
time— I am afraid it is too late now—but of course I 
had no objection to this contract so long as there is a 
showing by Mr. Partridge, which has not been shown yet, 
that this property is comparable to the property under 
discussion here today. 
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Mr. Partridge: We expect to show that it is com¬ 
parable in part to this property. It throws some light on 
the value of this property. 

Any questions, Mr. MacLeod? 

Mr. MacLeod: No questions. 

The Court: Mr. MacLeod will have the opportunity of 
moving that it be excluded unless the connection is shown. 

Mr. MacLeod: Thank you. 

Mr. Partridge: Thank you, Mr. Burton, very much, for 
coming down. 

(The witness left the stand.) 

Mr. Partridge: Is Mr. Kressin in Court? 

862 Thereupon 

Eugene Leonard Kressin 

was called as a witness for and on behalf of the defend¬ 
ants and, having been first duly sworn, was examined and 
testified as follows: 

Mr. Partridge: I offer in evidence, if your Honor 
please, a certified copy of a deed from American Security 
& Trust Company to Ida Kressin, Eugene L. Kressin, and 
Theodore H. Cohen. 

Do you have any objection to it, Mr. MacLeod? 

Mr. MacLeod: May I look at it, please, a minute? 

Mr. Partridge: Yes, sir. 

(The deed was handed to Mr. MacLeod.) 

Mr. MacLeod: May I ask where this square is? 

Mr. Partridge: Square East of 662—here it is, right 
back of Square East of 664. 

Mr. MacLeod: Is this offered to show the rate at which 
the comparable sale was made? 

Mr. Partridge: To show the sales price, and I expect 
to show how many square feet are in the square later on. 

Mr. MacLeod: I submit, your Honor, this is not the 
best evidence. 

• • • • 
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863 The Court: The objection to Defendants’ G ic 
sustained. 

(Deed referred to was marked Defendants’ Exhibit G, 
for identification.) 

864 Direct Examination 
By Mr. Partridge: 

Q What is your full name and business and residence 
address, Mr. Kressin? A My full name is Eugene Leo¬ 
nard Kressin, K-r-e-s-s-i-n. My business is the Lyon 
Transfer and Storage Company, 460 New York Avenue, 
Northwest. My home address is 2828 Chain Bridge Road, 
Northwest, Washington. 

Q Mr. Kressin, are the contracts for the purchase of 
Square East of 662 available? A No, I don’t have the 
contracts with me. They are unquestionably available. 

Q Do you know where they are? A At the moment I 
couldn’t say offhand. 

Q Do you know what title company settled the sale? 
A Probably Richmond, on 15th Street. 

Q Now, are you one of the grantees—are you the 
Eugene L. Kressin named as grantee in this deed marked 
Defendants’ G for identification (handing exhibit to wit¬ 
ness) ? A That is right. 

Q Was there any consideration for the purchase of the 
property other than that mentioned in the deed? A None 
whatsoever. 

Q Do you remember what was the consideration 

865 for the purchase of the property? A About 
fourteen thousand. 

Mr. MacLeod: Just a minute, your Honor. 

He asked you if you remembered it. 

Wasn’t that the question? 

Mr. Partridge: That was the question. 

Mr. MacLeod: Your answer is not responsive. 

I ask that it be stricken, your Honor. 

The Court: You may answer that yes or no. 
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The "Witness: Do I remember? Is that the question? 
Mr. Partridge: Yes, sir. 

The Court: What the purchase price was. 

Just answer him yes or no. 

The Witness: No, I don’t remember exactly. 

By Mr. Partridge: 

Q Suppose I tell you that the consideration was cited 
in Defendants 7 G, the deed that you have seen, as $14,500.00. 
Would that refresh your recollection as to the considera¬ 
tion paid? 

Mr. MacLeod: I think that is highly improper, your 
Honor. 

The Court: Objection sustained. 

By Mr. Partridge: 

Q Mr. Kressin, was there any reason why you and the 
other parties who purchased this property were corn- 

866 pelled to purchase it? A No reason. We pur¬ 
chased it with the idea of building a warehouse 

there. 

Mr. Partridge: That is all. 

• • • • 

Cross-Examination 
By Mr. MacLeod: 

Q This property was sold by the American Security 
& Trust Company, acting under an order of this Court 
Do you know anything of the nature of that case? A 
No, I don’t. 

Q Were you a party to the case? A No. 

Q You don’t know why the American Security & Trust 
Company was selling under an order of this Court? A 1 
imagine—if you want that— 

Q No, I want you to tell what you know. A I know 
of nothing specific. 

867 Q You don’t know anything about it? A Why 
they were selling, I don’t know. 
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Q Was it a private sale, or sold at auction? A Pri¬ 
vate sale. 

Q Private negotiations? A That is right. 

Q It wasn’t advertised and bid on? Did you buy this 
property yourself? A Yes. 

Q Did you represent yourself? Did you handle the 
transaction? A There was a real estate broker in¬ 
volved. 

Q There was a real estate broker involved? Oh, yes. 

Q Did you know the price that was paid, yourself? A 
Yes, I do. 

Q Was it a bid at an auction? A It wasn’t an auc¬ 
tion in the common sense. 

Q I didn’t ask that. I asked if there was an auc¬ 
tioneer there and auctioned it off. A If there was an 
auctioneer? 

Q Yes. A There was no auctioneer, that I am aware 
of. 

Q Were sealed bids received? A Yes, that is it. 

Q Was there an order in the paper requiring 
868 anyone to come into this Court to have the sale 
confirmed before the sale was completed; do you 
know that? A I couldn’t answer that question. I don’t 
know. 

Q Did you come into Court? A No, I didn’t. 

Q At any time in the confirmation of this sale? A No, 
I didn’t. 

Q But there were sealed bids? A That is right 

Q You had no interest in the property prior to that? 
A No. 

Q As far as you were concerned, it was open, volun¬ 
tary sale? A Absolutely. 

Q You don’t know whether there was any compulsion 
on the part of the American Security & Trust Company, 
as Trustee, to sell it? A There was no compulsion, 
certainly not. 
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Mr. MacLeod: Your Honor, I withdraw my objection 
to this instrument and permit it to go in as evidence of 
the sale price of the land. 

The Court: Very well. 

Mr. Partridge: That will be marked Defendants 7 Ex¬ 
hibit G, then, without the identification. 

The Court: Defendants 7 G is received. 

869 (Thereupon, Defendants 7 Exhibit G for identi¬ 
fication, was received in evidence.) 

• • • • 

Q Mr. Kressin, do you know whether there are any 
negotiations under way at the present time for the closing 
of Water Street, between that square and Square 662? 

Mr. Partridge: Just a minute. 

Mr. MacLeod: I have a right to inquire about— 

Mr. Partridge: I object to that. 

Mr. MacLeod: I have a right to inquire about the cir¬ 
cumstances of the sale. He offered the instrument. 

Mr. Partridge: You are asking him whether or not 
there are any negotiations at the present time. This sale 
took place in 1945, did it not? 

Mr. MacLeod: 1946. 

Mr. Partridge: 1946? 

Mr. MacLeod: 1946, December 6. 

Mr. Partridge: This is a year later, if your Honor 
please. 

870 By Mr. MacLeod: 

Q Who was the real estate man that represented 
you? A Frank M. Doyle. 

Q Do you know whether at that time Frank Doyle or 
anyone on your behalf or on behalf of anyone else, was 
conducting negotiations for the closing of Water Street, 
between Squares 662 and East of 662 ? A At that time— 

Mr. Partridge: I object, if your Honor please. 

The Courts Objection overruled. You may answer. 

The Witness: At that time there were no efforts being 
made along those lines. 

By Mr. MacLeod: 
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Q Have you made any, or has anyone made any on 
your behalf? A Not on my behalf. 

Mr. Partridge: May my objection run to this entire 
line of questioning, without having to repeat it? 

The Court: Yes, it may. 

By Mr. MacLeod: 

Q Not on your behalf? A In my be h al f ; no. 

Q Are there any negotiations being made that you 
know of? A I am not sure. 

871 Q When you bought that property did you pay 
that consideration? A I did. 

Q In view of any possibility that Water Street, be¬ 
tween those squares might be closed if the abutting owners 
agreed to it? A It was not purchased with that in mind. 

Q You didn’t have that in mind? A No, sir. 

Q I notice that that square is 6,071 square feet; is that 
right? A That is right. 

Q Then that sale was made at the rate of $2.04 a foot; 
is that right? A Yes, sir. 

Mr. MacLeod: No further questions. 

* • • • 


872 • Joseph S. Yoivng 

was called as a witness for and on behalf of the de¬ 
fendants and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. Partridge: 

Q Your full name is Joseph S. Young? 

The Court: Just a minute. 

/ 

How many square feet were there in that, Mr. Mac¬ 
Leod? 

Mr. MacLeod: The plat book shows 6,071, and the wit- 
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ness stated that was correct, and on my computation it is 
$2.04 a foot, which he also says is correct. 

Did you find that square on the plat? 

The Court: Yes. 

By Mr. Partridge: 

Q Your full name is Joseph S. Young? A Yes, sir. 

Q And what is your business address, Mr. Young? 
A 1714 H Street, Northwest. 

Q In what business are you? A Photography. 

Q How long have you been in that business? A Since 
’30. 17 years. 

873 Q Full time or part time? A Full time. 

Q Did you take pictures of Square East of 
664? A Well, I cannot identify it that way, but I can 
identify it on the map here. 

(The map was unfolded by counsel and the witness.) 

I took pictures of this area in here (indicating). 

Q Wait just a minute. 

Did you go to some land near South Capitol and S 
Streets, and take some pictures? A It was between 
S and T. 

Q Right, and what day did you go and take the pic¬ 
tures? A Let’s see. I have the date written on here. 

December 5, ’47, at about—I made my first picture 
at 2:03 p. m., and the others quickly thereafter. 

No, I made one just prior to 2:03 and one at 2:03, just 
at high tide. 

Q Do you have marked on this detailed survey where 
you took those pictures? A Yes. 

Mr. Partridge: I offer this in evidence for the purpose 
of showing the spots from which the pictures were taken. 
(Counsel conferred with Mr. MacLeod.) 

Mr. Partridge: If your Honor please, Mr. Mac- 

874 Leod has no objection to this plat as showing the 
location from which the pictures were taken, which 

would be Defendants’ Exhibit H. 

The Court: Defendants’ H will be received, then. 
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(Plat referred to was marked Defendants’ Exhibit II 
for identification, and received in evidence.) 

Mr. Partridge: And Defendants’ I, one of the pictures 
taken. 

The Court: Make that 1-1. 

Mr. Partridge: All right. Defendants’ 1-2, Defendants’ 
1-3, and Defendants’ 1-4. 

(Series of photographs were marked Defendants’ Ex¬ 
hibits 1-1, 1-2, 1-3, and 1-4, for identification.) 

By Mr. Partridge: 

Q Now, Mr. Young, when the clerk is through mark¬ 
ing these exhibits, will you take these pictures, and desig¬ 
nating them by the identification number, show on the map 
where they were taken from? A Yes, sir. 

(The map and pictures were handed to the witness by 
the Clerk.) 

Bight here, this is number 1-3, right here (indicating 
on map). 

Mr. MacLeod: Ask him to draw an arrow in the 
direction. 

The Witness: This right here (indicating). 

875 By Mr. Partridge: 

Q Draw an arrow in the direction you were 
looking when the picture was taken, will you, please? A 
This marking I put here is for 1-1. This mark here 
should be 1-1. 

The Court: Make that 1-1 on the plat. 

The Witness: Now, that is looking up the draw. 

Now, the one looking down the draw— 

The Court: Wait. They may want to ask some ques¬ 
tions about that. 

Mr. MacLeod: I would like him to show the direction 
in which he pointed his camera when he took this. 

The Court: Yes, that is right. 

Mr. MacLeod: This one here. Defendants’ 1-1. 

The Witness: The direction in which I pointed my 
camera? 
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Mr. MacLeod: Yes. 

The Witness: Well, the camera was pointed just 
about in this angle here (indicating). 

The Court: Draw an arrow on the map to show. 

(The witness drew an arrow.) 

The Witness: About that direction there (indicating). 

Mr. Partridge: Now, let’s take 1-2 next. Here is De¬ 
fendants’ 1-2. 

The Witness: This is from this point right here (indi¬ 
cating). 

876 Mr. Partridge: Draw an arrow in the direction 
in which your camera was pointed. 

The Witness: The camera was pointed just about in 
this direction here (indicating). It was pointed at a 
very slight angle across the bulkhead line, a very slight 
angle. 

Mr. Partridge: Now, let’s take 1-3. Where is that 
taken from? 

The Witness: That is taken from up here in the draw, 
from this point right here (indicating), and that is 1-3. 
and the center of my camera is just a little bit to the 
right of the draw, very little. ^ 

Mr. Partridge: Now, 1-4. 

The Witness: 1-4, that crosses just slightly from the 
inside. It would be a very long line that would cross this 
(indicating). 

The Court: Well, all we want is the direction. 

The Witness: Yes, sir. That is what I am putting in 
there now. 

(The witness drew a line with an arrowhead.) 

Mr. MacLeod: Where was he standing when he took 
this? 

Mr. Partridge: Eight on that cross (indicating). 

The Witness: I took this at about 1:55 p. m. 

Mr. MacLeod: Is that all of them? 

The Witness: Yes. 

877 By Mr. Partridge: 
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Q Now, give the times when these were taken. 
You said 1:55 p. m. for 1-4. A That is right. 

Q Now, how about 1-3? What time was that taken? 
A I made 1-2 at 2:03 p. m., and walked right up here and 
shot this one, which I didn’t look at my watch, but it 
must have been at about 2:04, I mean, because just as 
quickly as I could reload the camera and walk about 50 
steps and turn and shoot. It was then between 2:03 and 
2:05. 

Q Well, 1-1, then, was taken at what time? A 1-1 
was the one that was made at 2:03. 

Q Right, and how about 1-2? A 1-2 was made at 
about, oh, I would say, we probably wasted a couple of 
minutes before we shot that picture, and it must have 
been about 2:06 or 2:07. 

Q Did you look at your watch when you took 1-4? A 
Yes. 

Q And so this 1:55 is right? A It is right. 

1:55 p. m. on that one is absolutely right, and 2:03 on 
this one here is absolutely right; those were the times 
from my watch and I checked it by the radio. 

Mr. Partridge: No further questions. 

878 Cross-Examination 

By Mr. MacLeod: 

Q Mr. Young, do you recall generally the property down 
there? A Yes, I do. 

Q Who was with you when these pictures were taken? 
A Mr. Campbell, and another gentleman. 

Q Who was the other gentleman? A I cannot think 
of his name now. 

Q Is he here in the courtroom? A I don’t see him 

Q Did they give you any instructions as to how those 
pictures were to be taken? A Yes. 

Q Told you where to take them? A No, they told me 
what they wanted to show. 

Q What did they say they wanted to show? A They 
wanted to show the bulkhead line. 
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Q Yon took these only to show the bulkhead line? A 
And to show the high water line. They wanted me to 
show where the high water was and how much difference 
there was between the high water and the water in the 
cut. 

Q And the water that was in the cut; is that correct? 
A They wanted to show that there was definitely high 
land, permanent, solid, firm land in the high land in 

879 between the water and the cut at high tide. 

Q Will you tell me what this building here is in 
1-3? A The only thing I can figure, I know it was not a 
duck blind, but it is something, I don’t know what it is. 

Q Is it a frame shed? A It is just a frame shack. 

Q How many of those did you see right around that 
comer of the property? A This is the only one. 

Q The only one? A Yes, that I saw. 

Q Now, your camera is pointing towards that frame 
shed, is it not? A Slightly to the right of it. 

Q Slight to the right of that frame shed? A Yes. 
You can look at the lines on the side of the shed and see 
that. 

Q Where was that shed down here? This is the 1-3 
which you said you took here, pointing out or down the 
river. Now, where is the frame shed? A At the time I 
was there I didn’t try to locate it, but I can locate it 
approximately, which would be—let me be sure about this 
thing now. I didn’t pay any particular attention exactly 
as to where that shed was, but it was in that area in 
here (indicating). 

880 Q Was it in the water? A No. High and 
dry. It was within that area in there (indicating). 

Q Directing your attention to this survey, would you 
say by any possibility that that shed there as shown on 
this survey might be the same shed as that? A If it is, 
this map is certainly cock-eyed. 

Q But your picture isn’t? A The picture isn’t cock¬ 
eyed. It is absolutely true and authentic. 


578 


Q Show me the picture here that shows into that cut. 
I want to show where this is coming out there, this cut. 
A Well, I am only repeating the other fellow’s—when I 
call it a cut. 

Q What other fellow are you repeating? A Mr. 
Campbell here. 

Q Now, show me where that shed is on your plat here 
(indicating). A Well, now, I didn’t take particular no¬ 
tice as to marking that shed when I was there. 

Q Well, just approximately. A I have already. I say 
it is within this circle. 

Q That is the same shed as here (indicating) ? A It 
is within that circle, yes, because I didn’t take any meas¬ 
urements. I didn’t check it off, and I am in no posi- 

881 tion to say. 

Q Well, now, this is a picture, then, of what you 
saw as a round pool of water? A It is not round. It is 
oblong. 

Q Oblong. A Yes. 

Q Would you show me its approximate location on 
there? You were looking up and down both ways? A I 
made the picture with my camera right by it. 

Q Eight by what? A This pool of water. I am right 
beside it. I taken part of it and I would say that water 
comes back in here like this (indicating). 

Q Right like that? A Yes. 

Q Let me ask you, could you tell me the approximate 
distance from what point right there to that shed that you 
have shown down here? A About 25 steps, I will say. 
Maybe a little less. 

Q 25 steps right in here? A Yes. 

Q So that I am correct in assuming— A That shed 
is right down close to the water. 

Q I am right in assuming, then, that that shed 

882 would be 25 steps down here? A But I cannot say 
definitely. 
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Q You say 25 steps. A I would say it is within 25 
steps, but I cannot say definitely, because I didn’t take 
measurements of that. 

Q So that the only portion of this picture 1-3 that 
is on the property would be, would you say from about 
there to the bottom of the picture (indicating) ? A Now, 
repeat that again. 

Q Would you say, from having taken this and seen it, 
and what you have shown us here, that the only portion 
of this picture that shows the property north of this line 
right here (indicating) would be that part of the picture 
right here (indicating) ? A North of this line right here 
(indicating). 

Q This line across here, yes. You say it is 25 steps 
from here to there (indicating). A I haven’t said 25 
steps. 

Q Approximately. A No, not even approximately. I 
said within 25 steps. Because I didn’t take measure¬ 
ments. What I was told to do was to show this land 
in between this water and the high tide. 

The Court: Now, just pay attention to his questions. 

By Mr. MacLeod: 

Q My question is this, sir: I want to find out how 
much of this picture which you have taken, how 
883 much of it shows land north of this line right here 
(indicating). A While I was there I didn’t locate 
that line, and I couldn’t say. 

Q I know you didn’t locate it, but you have drawn a 
picture on here of this pond or pool or cut or whatevei 
you call it, and you have told me this is about 25 steps or 
less than 25 steps. You know where you were taking the 
picture. A Yes. 

Q You are familiar generally with it? A Yes. 

Q Now, how much of this picture shows this land north 
of this line? A I couldn’t say. 

Q You are a commercial photographer, aren’t you? A 
Yes. 

Q You know when you take a picture like that that 
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you should be able to look at it and tell approximately 
what a distance is in there? A Yes. I would say it is 
within 25 steps there. 

Q This is 25 steps from here over to here (indicating) ? 
A TJh-huh. I would say within 25 steps. 

Q Now, how much more is there from here down to 
this point right here that you have shown at the bottom 
of that pond or pool (indicating)? A I didn’t at- 

884 tempt to draw this pool as being accurate, but I was 
standing about midway the pool of water when I 

shot the picture, or maybe a little bit back of midway of 
the pool when I shot the picture. 

Q You were standing midway of the pool? A Now, 
if you will give me a rule and a scale here, I can figure 
it out pretty close for you. 

Q So this is half the pool? A Yes, that would take in 
about half the pool. 

Q And the other half would be, if you had taken it— 
you stood back here—the other half would be right in here, 
wouldn’t it? A You see, I marked here where I am stand¬ 
ing but the pool did not begin to come into the picture op¬ 
posite where I was standing, because the lens didn’t hit 
the ground until it got out some distance in front of me. 

Q But there was water in there, wasn’t there? A 
There was water in there, yes. 

Mr. MacLeod: Your Honor, I am going to object to 
this picture, as it was taken for the purpose of not showing 
the land involved in this case, but by this witness’ testimony 
it shows land in T Street, not involved in this case what¬ 
ever. 

Mr. Partridge: If your Honor please, it seems to me 
that this witness’ testimony is to the effect that part of 
this land shown in this picture— 

Mr. MacLeod: (interposing). He can’t tell what part. 

Mr. Partridge: (continuing). —is on, and also 

885 it shows very high, fast land. 

The Court: Just a minute. 

Mr. Partridge: Yes, sir. 
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The Court: The objection is overruled. It will be 
weighed in the light of the testimony. 

Mr. MacLeod: Thank you, sir. 

Mr. Campbell: Your Honor, may I ask a question? 

The Court: Yes. 

By Mr. Campbell: 

Q Mr. Young, were you requested to stand out beyond 
the mouth of what we call the cut? A Yes. 

Q And take the picture right up that cut? A That is 
what we did. 

Q Showing whether or not there was any water in it? 
A That is right. 

Q Now, isn’t it a fact that the only water shown there 
was, you went some distance up that cut before you came 
to the pool of water? A That is right. 

Q And between that pool of water and this point where 
you stood was dry land? A Very dry, yes. 

Q And was Mr. Belt requested to stand there when 
you took this picture, stand on that dry land? A 
886 Yes. 

Q And you took the picture? A Yes. 

Q And this is the picture that you took with Mr. Belt 
standing there (indicating) ? A Yes. 

Mr. MacLeod: Are you testifying now, Mr. Campbell, 
or is that a question? 

Mr. Campbell: I am asking him the question, if that 
is the picture he took with Mr. Belt standing there. 

The Witness: That I did. 

By Mr. Campbell: 

Q Now, this other picture, were you requested to go 
up where the pool of water was— 

The Court: Now, you cannot cross-examine your own 
witness. 

Mr. Campbell: I am just asking if he was requested to 
do it. I am trying to make it plain. 

The Court: He has already testified what his instruc¬ 
tions were. 
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Mr. Campbell: All right. That is alL 

Mr. Partridge: That is all. 

May Mr. Young be excused, Mr. MacLeod? 

Mr. MacLeod: Yes. 

The Court: You may be excused. 

887 (The witness left the stand.) 

Mr. Partridge: For refreshing your Honor’s ju¬ 
dicial recollection as to the time of high tide on December 
5, when the pictures were taken, I offer these tide tables 
of the Atlantic Ocean, issued by the Coast & Geodetic 
survey, in evidence. 

Mr. MacLeod: No objection. 

Mr. Partridge: I call your Honor’s attention to the 
fact that on December 5 the tide was high at 2:03 p. m. 

The letters here are 14:03 p. m., meaning two hours and 
three minutes after noon. 

(The tables were handed to the Court) 

Mr. Partridge: Mr. Belt, will you take the stand? 

Thereupon 


Rigel 0. Belt 

was called as a witness for and on behalf of the defendants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Mr. Partridge: I only wanted to use Mr. Belt to prove 
up the Heurich contract and now I find it has already been 
introduced in evidence. 

I won’t need you, Mr. Belt. 

(The witness left the stand.) 

Mr. MacLeod: May I ask that Mr. Belt be excused 
subject to recall, if he is being excused? 

888 Mr. Partridge: Yes, indeed. I have no objection 
to that. 

The Court: I will ask you to wait, Mr. Belt, then. 

Mr. MacLeod: I think it will be satisfactory if he leaves, 
if I can call him back if it is necessary. 
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The Court: Very well. You are excused, if you will 
return when Mr. MacLeod calls for you. 

Mr. MacLeod: If you want to save Mr. Belt’s time and 
don’t mind taking him out of order, I think I can take care 
of what I want to while he is here, however. 

Mr. Partridge: I don’t mind taking him out of order. 

The Court: Come back to the witness stand, then, Mr. 
Belt. 

(Thereupon Mr. Belt resumed the stand.) 

By Mr. MacLeod: 

Q Mr. Belt, you are the owner of the land immediately 
south of this square, are you not? A I am. 

Q Say in approximately the last six months, have you 
had any extensive filling done on that square of yours? A 
Yes, I have. 

Q Did you have grading done from the land in square 
664 and have the dirt fill taken and disposed of on square 
666? A I didn’t have it done. I gave permission for 
some dirt to be put in 666. 

889 Q And that square has been filled along the north 
line of T Street out to the bulkhead line within the 
past six months, has it not? A Pretty nearly. 

Q Are you the same Rigel Belt who purchased Lot 10 
in Square 607, August 9, 1945? A Yes, I am. 

Q That lot has 9,531 feet of land? A I think that is 
about the area. 

Q Do you know the consideration? A Well, I can’t 
recall exactly. I had several contracts with the lady and 
every time she would back out and raise it. 

Q Did you pay for that land? A Yes, I paid for it. 

Q You don’t remember what you paid? A Well, I 
think— 

Q I am asking you if you remember. 

Q No, not the exact cent. If you want to know within 
a thousand dollars or five hundred dollars, I can tell you. 

Q Did you pay by check? A I paid by check. 

Q Did you have a contract on it? A No, sir. 
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Q Did you make settlement with a title company? A 
No, sir, I made settlement in my office. 

890 Q Do you have a copy of the settlement sheet? A 
I think so. 

Q You have those all available that you can obtain and 
bring in here at my request? A I didn’t understand you. 

Q You have all of those available, that you can bring 
in at my request? A I have all that I have available. I 
don’t know what I have in the jacket. 

Q What is your recollection of the sales price? A 
Twelve thousand and some hundred dollars. 

Q Was that at the rate of approximately $1.25 a foot? 
A I haven’t figured it out, but I imagine it ran about that. 
Mr. MacLeod: No further questions. 

Mr. Partridge: If your Honor please, I move to strike 
his testimony as to the sales price, as not being the best 
evidence of the sale and made without a showing that 
there was no compulsion on the part of the seller to sell, 
and by his own testimony, being an estimate, rather than 
an accurate statement of the sales price. 

The Court: The Court thinks the objection comes too 
late. You should have made the objections when the ques¬ 
tions were put. 

The answers may stand. 

891 Mr. Partridge: Thank you, Mr. Belt. 

May Mr. Belt be excused now? 

Mr. MacLeod: Yes. 

The Court: You may be excused, Mr. Belt. 

(The witness left the stand.) 

Mr. Partridge: I would like to put Mr. Savage on the 
stand. 

Thereupon 


Robert W. Savage 

was called as a witness for and on behalf of the defendants 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 
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Direct Examination 
By Mr. Partridge: 

Q Your full name is Robert W. Savage? A Yes. 

Q And you are in the real estate business with offices 
in the Union Trust Building? A That is right. 

Q How long have you been in the real estate business, 
Mr. Savage ? A About 27 years. 

Q And have you testified as appraiser for the Govern¬ 
ment and the District of Columbia in condemnation cases ? 
A You mean for the Federal Government and for 

892 the District Government? 

Q Yes, sir. A I have. 

Q In approximately how many cases? A Well, I rep¬ 
resented the Federal Government several years ago—about 
ten years ago, I guess—when ground in the neighborhood 
of Fort DuPont was being acquired, because I had been 
very active in that neighborhood, and I represented the 
Federal Government in the enlargement of the Langdon 
Parkway, because I had been similarly active there. 

Mr. MacLeod: Is that the Federal Government? 

The Witness: The Federal Government; yes. 

Mr. MacLeod: Where is that land? 

The Witness: Well, Fort DuPont— 

Mr. MacLeod: No, Langdon. 

The Witness: Langdon is at 17th and Rhode Island 
Avenue. 

Mr. MacLeod: Northwest? 

The Witness: No; Northeast. 

By Mr. Partridge: 

Q Will you proceed, Mr. Savage? 

Mr. MacLeod: What is the question that is asked of 
him? 

Mr. Partridge: The question is, in how many cases has 
he represented the Federal and the District of Columbia 
Governments? 

893 The Witness: Well, I didn’t answer for the Dis¬ 
trict Government. 
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Mr. Partridge: Does that complete your answer for the 
Federal Government? 

The "Witness: It completes the answer for the Federal 
Government, but I guess it is known that I have repre¬ 
sented the District Government in perhaps the majority 
of its condemnation cases in the last three or four years. 

An d I have been consulted on many that I didn’t appear 
in. 

By Mr. Partridge: 

Q Approximately how many cases, would you say? A 
I suppose my representation for the District would cover 
several hundred cases. 

Q Mr. Savage, have you become familiar with water¬ 
front property during the course of your experience as 
real estate agent and appraiser? A To a certain extent; 
Yes. 

Q To what extent, Mr. Savage? A Well, one of the 
first appraisal cases that I ever had was representing, I 
believe it was the District Government, in connection with 
the United States Engineer Ofiice when the Benning marsh 
was being acquired, in the neighborhood of M Street, north 
of Benning Road. 

Mr. MacLeod: What year, please? 

I hope you don’t mind my interrupting for this 
894 purpose. 

Mr. Partridge: No, that is all right. 

The Witness: I would say that was approximately 12 
or maybe 13 years ago. 

Then, thinking back to other experiences, I represented 
the Smoot Sand & Gravel Company and Bucknell Univers¬ 
ity in the sale of a very large tract of ground at the dike 
which is located south of Alexandria in the neighborhood 
of the Bell Haven Country Club. 

Additionally, I attempted to deal on the Grimes prop¬ 
erty, which is now Bolling Field, but when I became active, 
the Federal Government became active also, and filed con¬ 
demnation proceedings against the waterfront, and I stop¬ 
ped. 
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Mr. MacLeod: Who were you working for then? 

The Witness: Mr. Grimes. 

Mr. MacLeod: When was that? 

The Witness: Oh, in 1940 or ’41. About the same time 
I held the wharf rights for the Virginia-Carolina Chemical 
property, and at the request of Mr. Sclnnidt of the United 
States Engineer’s office here, I relinquished those rights 
so that I think a project in connection with the National 
Airport could go forward. 

Mr. McLeod: I am just trying to save time by inter¬ 
posing these questions. 

Mr. Partridge: If Mr. Savage doesn’t mind, I don’t 
mind. 

Do you mind, Mr. Savage? 

895 The Witness: No, I don’t mind. 

Mr. MacLeod: How far is that above Alexandria? 

The Witness: Perhaps three-quarters of a mile. 

Mr. MacLeod: Was it north or south of Four Mile Run? 

The Witness: I think north of Four Mile Run. I ex¬ 
pect you can picture the Virginia-Carolina chemical com¬ 
pany plant, can’t you. 

Mr. MacLeod: No, I can’t. That is why I am asking 
you. 

The Witness: Well, it is north of Bryant’s fertilizer 
plant. 

Mr. MacLeod: Whose? 

The Witness: Herbert Bryant’s. 

Mr. MacLeod: Is that on the waterfront? 

The Witness: Sure. 

Perhaps you can place it also because there is a pipe 
line running in there off of the Standard Oil tanks. 

Mr. MacLeod: Standard Oil pipes; were they north of 
Four Mile Run? 

The Witness: No. Maybe it is Tidewater. There is a 
pipe line in there that tankers were tying up to right along. 
I am not quite clear on the company at this time. 

Mr. MacLeod: North of Four Mile Run? 
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The Witness: Well, on the Virginia side, and it is north 
of the Norfolk-Washington steamboat wharf. I guess you 
know where that is. 

896 Mr. MacLeod: You mean in the Washington 
channel? 

The Witness: It is on the Virginia side. Alexandria is 
on the Virginia side. 

Mr. MacLeod: What I am trying to do is locate this 
Virginia Chemical property where you say you had water 
rights. 

The Witness: The Virginia-Carolina Chemical Com¬ 
pany is north of Alexandria, and I would say midway be¬ 
tween the National Airport and King Street. 

Mr. MacLeod: Midway? 

The Witness: Midway. 

Mr. MacLeod: What were those water rights? 

The Witness: The right to put piling in there for 
wharfage. 

Mr. MacLeod: It had nothing whatever to do with the 
National Airport, then, did it, because the National Airport 
is bounded on the south by Four Mile Run. 

The Witness: I didn’t say that. I said I relinquished 
my rights. 

Mr. MacLeod: You think in connection with National 
Airport; isn’t that what you said? 

The Witness: As to location, and to assist the United 
States Engineer’s office. 

Mr. MacLeod: In connection with the. National Airport ? 

The Witness: My impression is that it was preliminary 
to some work that Mr. Schmidt, the United States 

897 Engineer, who is a very good friend of mine. 

Mr. MacLeod: What is his name? 1 

The Witness: Mr. Schmidt. 

Mr. MacLeod: How do you spell it? 

The Witness: S-c-h-m-i-d-t. 

Mr. Partridge: Will you proceed, Mr. Savage, to re¬ 
count your experiences with waterfront property? 
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The Witness: Well, I never got into it, because I think 
that ended it, because there isn’t very much left in the 
District now to operate on. 

By Mr. Partridge: 

Q Mr. Savage, during your experience as an appraiser, 
did you become familiar with the Buzzard’s Point area 
in which Square East of 664 is located? A Yes, I am fa¬ 
miliar with Buzzard’s Point. 

Q And did you make a study of Square East of 664 
to form an opinion as to the market value of that square? 
A The present fair market value; X did. 

Q Now, what is your opinion as to the fair market 
value of Lots 6, 7, and 8, Square East of 664? A It is 
my opinion that the present fair market value of Lots 6, 
7, and 8, in Square East of 664, an area of 32,294.30 feet— 
that is, from Water Street to the bulkhead line—is $3.50 
per square foot, or $113,030.05. 

Q Now, what, in your opinion, is the fair market 
898 value of the wharf which is appurtenant to that lot 
and runs from the bulkhead line into the river? A 
Well, I am a real estate appraiser and I have only a general 
opinion of that, with this thought in mind: how much would 
it add to the value of those lots, and I have to give it in 
approximation. 

I would say about $12,000.00. 

Now, that, you understand, takes from the bulkhead line 
out, including the wharf. 

Q Out to the end of the wharf? A Yes, whatever 
the type of construction might be, whether it is ground 
or whether it is timber construction. 

Q What, in your opinion, do the other improvements 
on Lots 6, 7, and 8, add to the present fair market value 
of the land? A Well, the office b uildin gs should certainly 
be regarded, because that is very substantial structure 
and adapted to many general uses. I would say that that 
office building has a value of about $8,250.00. 
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Q By the office building, you mean the building that is 
shown on the plat at the foot of South Capitol Street, 
the brick building? A Yes, where the offices of P. Y. El. 
Howat are located. 

Q West of that office building there are two brick build¬ 
ings, are there not, attached? A Yes. 

899 Q What do you think that those buildings add 
to the fair market value of the land? A About 

$3,000.00. 

Q And how about the metal garage that is built L- 
shaped around the two brick buildings? A That is the 
metal building housing the garage and including that low- 
pressure boiler that heats it. I would say that, too, has 
a value of about $3,000.00. 

Q Are there any other improvements on Lots 6, 7, 
and 8, that I have not mentioned there? A Well, there 
are other improvements that I saw there. I went over the 
property with Mr. Howat and checked the improvements 
as shown on this plat that I was furnished as a part of 
my appraisal work. 

Mr. MacLeod: What plat was it? Do you have it with 
you? 

The Witness: I do, sir. 

I have it here in my hand. 

I might add that I found the plat to check with the im¬ 
provements that I have testified about. 

There were other buildings, as I stated, shown on this 
plat. There was a small frame shed that bisects the east 
line of Water Street at the south line of Lot 7. It is now 
used for storing cement, and then there was an old dilap¬ 
idated metal shed immediately south of that. They 

900 come to my mind, and then between the brick office 
building, that I testified to, and the two older brick 

buildings that are used as a shop office there is a metal 
garage of a unique type, because in back of it there is an 
elevated housing that has in it large water tanks, and in 
the garage it is a very large steam boiler. That is plant 
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equipment, used for heating the piles of gravel and sand, 
to keep them from freezing in the wintertime. 

By Mr. Partridge: 

Q Now, will you say how much, in your opinion, the 
value of the improvements that cannot be moved from the 
property, excluding any equipment that can be moved off 
of the property from your valuation, adds to the value of 
the land? A I have given that— 

Q How much of that equipment that you mentioned? A 
I gave no valuation on the shed with the steam boiler and 
the tanks that I have just testified to, because you didn’t 
ask me that. 

Q Well, what is your valuation on those? 

Mr. MacLeod: I object, your Honor. The witness by 
his own testimony has shown that they are a part of the 
equipment used in operating the business on the property 
and clearly personal property. 

The Court: Sustained. 

By Mr. Partridge: 

901 Q Now, what part of that is not personal prop¬ 
erty and cannot be taken away, if any? 

Mr. MacLeod: Objection, your Honor. That calls for 
a legal conclusion. The witness has not shown his quali¬ 
fications. 

The Court: Sustained. 

By Mr. Partridge: 

Q Mr. Savage, are there any other improvements that 
in your opinion enhance the value of Lots 6, 7, and 8? 

Mr. MacLeod: I object, your Honor. It isn’t a question 
of his opinion, what is personal property and real property. 

The Court: Sustained. 

By Mr. Partridge: 

Q Mr. Savage, you have testified as to the office build¬ 
ing and as to the two brick buildings and as to the garage. 
Now, are there any other improvements that you have 
valued there? 

Mr. MacLeod: Don’t say what they are, please, Mr. 
Savage. Answer it yes or no. 
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The Witness: I think we have covered them all. 

By Mr. Partridge: 

Q Now, as to Lots 4 and 5, what is yonr opinion of 
the fair market value, present fair market value of Lots 
4 and 5, in Square East of 664? A In my judgment, the 
value of Lots 4 and 5, containing an area from the 

902 east line of Water Street to the bulkhead line, of 
29,786 square feet, as I have seen the lots, the value 

is $2.00 per foot, or $59,572.00. 

Q Now, as to Lots 1, 2, and 3, what, in your opinion,— 
I mean, as to Lot 3, what is your opinion of the fair 
market value of Lot 3? A The value of Lot 3, contain¬ 
ing 10,509.40 square feet, as I have viewed it, is $1.90 per 
foot, or $19,112.86. 

Q Now, as to Lot 3, did you consider that as in a sep¬ 
arate ownership from Lots 1 and 2? A I did. I knew the 
relationship, though. I made it a point to verify whether 
the title owner, which my records showed was the wife 
of Mr. Martin, the owner of Lots 1 and 2, and verified also 
that the existing lease ties 1, 2, and 3, in together. 

Q Now, what, in your opinion, is the present fair 
market value of Lots 1 and 2? A The value of Lots 
1 and 2, in my judgment, is $2.12 per foot, there being 
19,684.30 square feet; that valuation would be $41,730.71. 
The Court: Give me that total again. 

The Witness: $41,730.71, sir. 

$2.12 per square foot. 

By Mr. Partridge: 

903 Q Mr. Savage, do you think that those lots have 
a higher or lower value than property which does 

not front on the water? A My judgment would be that 
under more or less similar circumstances as to grade and 
public utilities, that is, the availability of water and sewer, 
that adding the further advantage of a water frontage you 
would pick up about double value. In other words, I think 
with the added advantage of a water front and riparian 
rights, the value is twice that of comparable interior prop¬ 
erty without the water advantage. 
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Have I made myself clear? 

Q Yes, sir. 

What do you think some of the advantages of the prop¬ 
erty being on the water are? A Well,— 

Mr. MacLeod: Couldn’t his Honor take judicial notice 
of the advantages? 

Mr. Partridge: I won’t continue this very long. You 
may answer that. 

By Mr. Partridge: 

Q What do you think some of the advantages of the 
lots being on the water are, over inland property? A 
Well, I think that that advantage is very clear in the Dis¬ 
trict of Columbia* where we have such a limited amount 
of water frontage. * 

904 Mr. MacLeod^: He asked you what it was, though. 

The Witness: Now, it would be useful for a ma¬ 
rine railway, a seaplane base, a commercial development 
where the patronage would be for marine life, such as fish 
and oysters, it would be good for lumber, which is fre¬ 
quently transported by water, it would be good for oil 
tanks, as is evidenced by the development next door, and 
as a former member of the River & Harbor Committee of 
the Board of Trade, I find that inquiries made by the 
steamship lines as to the availability of dockage here, 
having in mind the possibility of river excursions to Wash¬ 
ington, is one. 

They are just a few. 

By Mr. Partridge: 

Q Do you think it is any advantage to an oil company 
operating from the water front, to have water front prop¬ 
erty? 

Mr. MacLeod: He said it was, and showed the next 
property to the north as an example. 

Mr. Partridge: I am sorry. I missed that in the 
testimony. 

You did say that, you did mention an oil company? 

The Witness: I did. 
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By Mr. Partridge: 

Q Did you make a study of sales of neighborhood prop¬ 
erties in arriving at your valuation? A That was one 
of the first things I did. 

905 Q Now, did you find any recent sales of any 
waterfront property containing riparian rights? A 

Recent sales? 

Q Yes. A Not in this neighborhood. There haven’t 
been any. 

Mr. Partridge: That is all. 

Cross-Examination 

By Mr. MacLeod: 

• • • • 

Q You stated in your direct examination that you rep¬ 
resented the Government. What did you mean by that? A 
I appeared as an appraiser for the Federal Government, 
sir, representing— 

Q You represented them in no other way? A Repre¬ 
senting your predecessor, Mr. Glassie and Mr. Bell. 

Q How long ago was the Langdon Parkway? A 

906 I said my best recollection is 12 years. I may be 
a couple short or a couple long. 

Q You haven’t worked for the Federal Government, 
then as I understand it, for 10 years? A That is correct. 

Q And your testimony for the District Government is 
mostly in connection with highway condemnations, is it 
not? A It is not. 

Q What is most of it? A For highway cases, for the 
acquisition— 

Q That is what I was just asking you— 

Mr. Partridge: Wait a minute. Please don’t interrupt 
the witness, Mr. MacLeod. 

The Witness: Your Honor, in addition, school cases, 
the acquisition of library sites. I even recall the acquisition 
of the public comfort station site up at Ninth and U 
Streets. 
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So I have had any number of cases that the District 
Government was permitted to acquire through condemna¬ 
tion. 

By Mr. MacLeod: 

Q How many schools in the last five years? A Well, 
I would say the majority that the District has acquired. 

Q How many was that? You have testified in them. 
You remember it is two or three hundred. How many? 
Mr. Partridge: Wait a minute. That is a gross 

907 misinterpretation of his testimony. He did not 
testify he remembered two or three hundred schools. 

The Court: That part of the question may go out. You 
may answer the question. 

The Witness: I will be very conservative and say ten. 
By Mr. MacLeod: 

Q How many library sites? A The one at 18th and 
Rhode Island Avenue, Northeast; the one on Good Hope 
Road, Southeast; and the one at Connecticut Avenue and 
Macomb Street. They all come to my recollection now. 

Q Three, in the last five years? A Yes, sir. I don’t 
believe there were any more. 

Q How many public comfort sites? A One, at Ninth 
and U Streets. 

Q So, in your two or three hundred— A I said two 
hundred. I didn’t say three hundred. 

Q Several hundred. A Yes, sir. 

Q 14 properties were not highway cases; is that right? 
A That may be right. 

Q Well, I am asking you, is it? A I am trying to be 
conservative, because I haven’t taken occasion to check 
that angle accurately. 

Q You wouldn’t miss by 100 percent, would you? 

908 A I don’t think I would. 

Q Would you miss by 10 percent? A I might 
Q Did you make a computation of what I thought you 
had been asked of the fair market value of the real estate 
down there, Lots 6, 7, and 8, and by real estate, I mean the 
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land and all improvements that are a part of the land. A 
I did. 

Q What is your total? A My total for the land is 
$113— 

Q No. I want yonr total for all of it. For the real 
estate. A $127,280.00. 

Q What does that figure a square foot? 

Q Mr. Partridge: If your Honor please, may I say 
something at this point? 

I don’t think in good conscience we can make a claim to 
the value of this office building which Mr. Savage has 
valued at $8,250.00, because by the terms of the lease 
between Mr. Martin and The Smoot Sand & Gravel Cor¬ 
poration, that building can be moved at the end of the lease, 
and I don’t want to be understood as making claim that the 
$8,250.00 for that building should be included in the valua¬ 
tion of the land. 

The Court: All right. Does that make any difference 
in your total sum? 

909 The Witness: No, it doesn’t, your Honor. I was 
advised to look at the improvements and value them 
and be prepared to give that, if asked. 

The Court: You haven’t been through that, then. 

When Mr. MacLeod asked you how much that is per 
square foot. 

Mr. MacLeod: Since that pronouncement, I would like 
to ask him further: 

By Mr. MacLeod: 

Q Does that $127,280.00 include everything down there 
and the right to use that wharf? A No. Those figures 
do not include the wharf figure. I gave that— 

Q Does the wharf have any value, except as part of the 
land there? A No, not if it was sticking out there by it¬ 
self, it wouldn’t have any value. 

Q Will you give me the total for everything that is 
there, the land and the right to use the wharf, and all the 
real estate, and excluding this building that Mr. Partridge 
has asked you to exclude. A All right $138,177.20. 
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And if yon will just let me run over this, now, that 
includes the value of the land, the value of the brick 

910 building, that is, the office building— 

Q Mr. Partridge asked you to exclude that. 

Mr. Partridge: Yes, if you don’t mind excluding the 
$8,250.00 value for that office building. 

The Witness: All right. 

Do you want the other two brick buildings left in? 

Mr. Partridge: Want those left in; yes, sir. Every¬ 
thing but that office building at the foot of South Capitol 
Street. 

The Witness: $128,030.00. 

By Mr. MacLeod: 

Q Now, that wharf for which you have allowed $12,000, 
is that wharf in general use? A No, not in general use. 
It is used only by the lessee to tie up these concrete barges. 
Q Concrete barges? A I mean gravel barges. 

Q Sand and gravel barges? A Sand and gravel 
barges. 

Q Have you ever seen any tied up down there at the 
end of that wharf? A One was there when I was there. 

Q When was that? A About a week ago. 

Q There wasn’t an oil tanker tied up at the 

911 Gulf dock a week ago? A I am not speaking of 
the Gulf dock. 

Q lam asking you. A There was an old barge there. 
I believe you are right. I think it was an oil barge. 

Q There was an oil tanker, was there not, tied up at 
the Gulf Oil wharf? A I am not testifying about that. 
We misunderstand each other. 

Q No, but you were there and saw it, weren’t you? 

You said you saw a barge tied up at this wharf a week 
ago, did you not? A No. 

May I make myself clear, your Honor? 

Mr. MacLeod: May I ask the reporter to read back the 
testimony, please? 

The Court: Yes. 
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Mr. MacLeod: It will begin back there where I asked 
the question about the general use of the wharf. 

The Reporter (reading): 

“By Mr. MacLeod: 

“Question Now, that wharf for which you have allowed 
$12,000, is that wharf in general use? 

“ Answer No, not in general use. It is used only by the 
lessee to tie up these concrete barges. 

912 “Question Concrete barges? 

44 Answer I mean gravel barges ? 

4 4 Question Sand and gravel barges ? 

4 4 Answer Sand and gravel barges. 

4 4 Question Have you ever seen any tied up down there 
at the end of that wharf? 

4 4 Answer One was there when I was there. 

4 4 Question When was that ? 

44 Answer About a week ago.” 

Mr. MacLeod: I submit I have a right to test his ver¬ 
acity on that point, and I will do so. 

By Mr. MacLeod: 

Q When you were there a week ago, was there a tanker 
tied up at the Gulf Oil Company wharf, immediately north 
of this property? A Again, your Honor, I say that he is 
asking me about something north of this wharf, and my 
testimony has been entirely about the wharf on the Martin 
property. I have tried to make myself clear that I did 
not look up to this Gulf wharf. 

Q Where did you stand? Did you stand on that Martin 
wharf? A I did. 

Q Did you walk out to the end of it? A I did. 

Q Did you happen to look directly in front of 

913 you into the river? A I did. 

Q Did you see a tanker there? A No, sir. I 
saw a bunch of black piling and some men sitting on the 
end of it. 

Q You didn’t see a tanker tied to the next wharf with the 
end of it extending over in front of this wharf? A I have 
no recollection of it. 
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Q But you saw a barge there. How big was the barge? 
A The barge that I saw was right at the end of the Martin 
wharf. 

Q That is the one I am talking about. 

The Court: He said how big was it? 

By Mr. MacLeod: 

Q How big was it? > A Well, I would say from here 
to the coat hanger down there (indicating). That is my 
recollection. 

Q Could you swing that barge out, at the time you saw 
it, and under those conditions could you have swung that 
barge out northerly, up the river? A Swing it out? . 

Q They swing them in and out, you know, when they 
bring them up. A Yes. 

Q Could you swing it out, up the river? A I 
914 don’t know. 

Q You didn’t see the Gulf wharf at all there? A 
I didn’t say that. I said I didn’t see the tanker. 

Q Well, did you see the Gulf wharf? A I did. I 
testified that there were black piling with men sitting on 
the end of it. 

Q Would you tell me approximately how far that is 
from the northeasterly comer of the Martin wharf? A 
Water distances are deceiving, but my guess would be 150 
to 200 feet. 

Q * You didn’t measure it? A No, sir. I can’t walk 
on water. 

Q You didn’t inquire about it? A No, sir. 

Q Did you go down to the District Building to get any 
plans of it? A No, sir. I saw it. 

Q In your opinion, would it have interfered in any way 
with the use of the Martin wharf? A Let me repeat my 
view of your question. 

Q I am just asking you if that Gulf wharf would in¬ 
terfere in any way with the use of the Martin wharf. A 
I think that that wharfage being out there, in effect beyond 
this concrete wharf, does hinder the use of it; yes. 
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919 Q Now, you stated that this property would be 
available—that with the availability of water and 

sewer, the water and sewer in Water Street? A No, sir. 

Q Curb and gutter? A No, sir. 

Q Railroad siding? A No, sir. 

Q Graded street? A No, sir. 

Q Is T Street graded? A No, sir. 

Q Is this land cut to the grade? A No, sir. 

Q Along its street frontage? A No, sir. Only—I 
don’t want you to misunderstand me, and I don’t want to 
misunderstand you. Along S Street it is cut to grade. 

Q I mean on Water and T. 

Did vou notice the condition of the land that is shown 
by that gully that they cut to drain Square 664? A I saw 
it 

Q Did you see an overlay of cement about three feet 
thick through it? A No. 

Q Two feet thick? A I couldn’t tell you, ex- 

920 cept that the terrain was rough and the type was 
uncertain, but plenty of rough cement in it. 

Q How many times were you down there, Mr. Savage? 
Since you were employed to make this appraisal. A Four 
times. 

Q Do you know what operations are carried on down 
there? A Yes, sir. 

Q And you know that over the years they bring in 
these cement trucks, and when they come back with a half 
load, they take it out and dump it over this land, do they 
not? A I don’t know over the years. 

Q Do you know recently, in the last year? Did you 
talk to Mr. Howat? A I did. 

Q Do you know him? A Yes, at the Board of Trade. 

Q Did you discuss this land generally with him? A 
Yes, sir, and tried to get all the information I could to help 
me with valuation. 

Q And you know that at one time, if you investigated 
it at all, they had a wash rack. A That is right. 
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921 Q When they brought these tracks back, they 
wash out the tracks with it, and the cement drippings 

run over this land. A That is right. 

Q And they take the sediment out of their washing 
hopper down there when they wash their sand and gravel 
over here and dump it. A Yes. 

Q And the cement seeps through it and solidifies it? A 
I guess it does. 

Q Pretty difficult to grade it, too, isn’t it? A No, I 
wouldn’t think so. If you put a bulldozer in there it would 
knock the spots out of it pretty quickly. 

Q Would it change your opinion of that if I showed you 
a permit where Mr. Howat asked for a permit* to blast 
that and break up that cement into small particles to move 
it? That wouldn’t change your opinion? A No. When I 
made my calculations, I made a very liberal allowance for 
conditions like that, that no appraiser could verify without 
test borings. 

Q My question is this: You said, if I understood you, 
that if you could just put a bulldozer in it, you could use 
it very easily. Is that what you said, you could grade it 
very easily with a bulldozer? A I said it could 

922 be knocked out with a bulldozer. 

Q And I asked you if it would change your opin¬ 
ion if you knew the Capital Materials Company or Mr. 
Howat had applied for a permit to blast out that cement. 
A No, it wouldn’t change my opinion. If you can pick 
up some heavy material like that in your bulldozer opera¬ 
tions, it would be helpful, because you could use that at 
the bulkhead line to support your back fill. 

Q It makes good fill, cement blocks? A I would say 
yes. 

Q As to the value of this property fronting on the 
water, you said that considering the availability of utilities 
and water and sewer, that it would have a double value. But 
those things aren’t available down there, are they? A No, 
sir. I considered that. 
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Q Now, for a marine railway. To use that for a marine 
railway, you would be in competition with the boat builders 
and those operating on marine railways in the Washington 
Channel, wouldn’t you? A Yes. 

Q And those marine railways on the Washington Chan¬ 
nel are all on land leased from the Government, are they 
not? A They are. 

Q And the bulkheading, fill, slips, all of it is constructed 
by the Federal Government and leased to the men 

923 operating the marine railways; is that right? A 
That is right. 

Q Would you like in private business to go into com¬ 
petition with those people leasing from the Government? 
A I certainly would. 

Q You would? A Yes, sir. I would like it in a lot of 
respects. 

Q All right The next thing you said was a seaplane 
base. I would like you to tell me briefly just how you 
would develop that for a seaplane base. A Well, sir, I— 
Q How many seaplanes are you going to have in there, 
if I may lead you on it? A Well, I am not an expert on 
that angle. I grant you that. 

Q You said that was a good use. A I say I think that 
that might be a practical use of it. 

Q It might be and it might not be? A I think I even 
agree with you on that. An engineer experienced in the 
necessities for a seaplane base may eliminate that use. 

Q Do you know any place in the whole country where 
there is any seaplane base located on a body of water 
about 450 or 500 feet wide, with an Army air base 

924 and Navy air base immediately across the river from 
it? A My recollection is that at the foot of Half 

Street a man was landing a plane in there and taking 
passengers off of it with pontoons on the bottom. 

Q When? A Just before the war. 

Q Do you know his name? A No, sir. 

Q Do you know anything about him? A No, sir. 
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Q Where did you get your information? A What I 
saw. 

Q You saw him landing and taking passengers at the 
foot of Half Street? A Yes, sir. It wasn't a very active 
business. 

Q Could you suggest to me any way I could verify that? 
A I will try and verify it for you. 

Q I wish you would. 

But you know of no place where there is any private air¬ 
port being operated 450 or 500 feet across the river from 
an Army air base and Naval air Station? A No, sir. 

Q Do you think there would be any possibility, what¬ 
ever, Mr. Savage, of anyone getting a permit to operate a 
seaplane base there with Naval Air Station and 
925 Bolling Field right across the river? A Well, I 
am not familiar with the flying regulations, but I 
don't see why the Government should try and say to some 
private owner, “You can’t use it, for that purpose, because 
we are your neighbor across the way." 

Q One of those airplanes ran into the bridge up here the 
other day. We just condemned property right behind Boll¬ 
ing Field because the planes were flying too close over it, 
land some six or seven hundred feet from the airfield. 

Would you like to fly in a plane going in and out of a 
seaplane base right there? A I wouldn't have the slight¬ 
est objection to it. 

Q You wouldn’t? A No, sir. I had just as soon go 
out there now in a private plane as to go out in a Govern¬ 
ment plane. 

Q But you admit from your testimony, as I take it, 
that you don't know much about getting permits for a 
seaplane base, or selling land for them? A I know very 
little about it for that one use. 

Q Now, Mr. Savage, in your experience as a real estate 
man, would you tell me if you know of any piece of land 
in the city of Washington comparable to this land or not 
of a total value of $250,000 that could be used for a fish and 
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oyster commercial development? A Now, there is only 
one possible comparison, and that is the fish market 

926 so I am compelled to say no. 

Q I am asking, in yonr experience of 27 years as 
a real estate man generally actively engaged in the bnsiness, 
have yon ever known of any piece of land anywhere in the 
city of Washington to be sold for $250,000, for a fish and 
oyster market? A No, sir, I have not. 

Q Now, yon say this is nnnsnally desirable becanse it 
conld be nsed for oil tanks. 

Are yon familiar with the land owned by L. P. Stenart, 
Incorporated? A Yes, sir. 

Q Is it waterfront land? A Yes, sir. 

Q It is? 

Show it to me on the plat book, Mr. Savage (handing 
plat to witness). A Yon have in mind north of the Navy 
Yard. Here yon are, sir (indicating). 

Q Now I will ask yon if there is any frontage on the 
water there that can be nsed by L. P. Stenart, Incorporated. 
A He does it throngh this wharfage that is shown here. 

Q That isn’t my question. My question is, is there any 
frontage there that can be nsed by Mr. Stenart on the 
water. A Not on his real estate ownership alone. 

927 He has pipe line rights from that. 

Q He has pipe line rights, and where do they 
run? A They run down to the United States Engineer’s 
wharf. 

Q Where do they run, from his property? A Well, 
now, I don’t know just where the pipe lines run. 

Q Do yon know whether they run throngh 15th Street 
or not? A No, I can’t say that. 

Q Yon don’t know where they run? A No, sir. I 
went down with the Board of Trade trip and saw the big 
tanker that he had pulled in there. 

Q That is property that he owns, is bounded entirely 
on the south by Water Street, is it not? A That Stenart 
owns? 
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Q L. P. Stenart. 

Isn’t that Water Street? A Yes. 

Q What is his capacity down there, gallons of storage? 
A I think he said in the ad to me it was one of the largest 
south of New York. 

Q That is right. He has no frontage on the water; is 
that right? A I think technically, yes. 

Q He has a pipe line running through the street 

928 and he pumps his oil in from his tankers through 

that pipe line into his storage tanks, does he not? 
A Yes, sir. 

Q Can you see any reason, then, why the owners of 
Square 664 here immediately to the rear of East of 664 
could not get similar rights through T Street or S Street? 
A No, there is no reason why an interior square cannot 
get pipe line rights. My impression now is that the per¬ 
mission, though, has to come through an act of Congress. 

Q So that this property, then, in that respect, has no 
particular desirability other than the property immediately 
to the rear, or Steuart’s property, or any other property? 
A I beg your pardon. I didn’t say that. 

Q Well, what is the difference? A A lot of your 
transportation is by water and by being able to have a barge 
tied up, you might say, right at your front door is an ad¬ 
vantage over having to carry it through a pipe line. 

Q Do you know how they pump the oil into the Gulf 
refining plant down here immediately to the north of this 
property? or the Standard? A No. They do it through 
some pressure arrangement. I have seen the engineering 
plans on it, but I am not clear on it. 

Q Would it surprise you if I told you that they 

929 do it through pumps on lie tanker, through three or 

four pipes that run right out on the barge and 
connect with pipes on the tanker and they pump it right 
up in just the way they do at Steuart’s and just the way 
they do at Standard? A It doesn’t surprise me. It just 
refreshes my recollection. 
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Q That is your recollection, though, isn’t it! A Yes. 

Q So that Steuart, without any waterfront, is doing just 
as well here! 

Mr. Partridge: Wait a minute. I move that that be 
stricken. That is a misinterpretation of his testimony. 

The Court: It is argumentative. 

Mr. MacLeod: Your Honor, I will ask you to take ju¬ 
dicial notice of the fact that in the case of Howenstein 
versus Richardson, there was litigation in this Court in 
which the facts were stated to be that L. P. Steuart, the 
property we are talking about, that has no access to the 
water, obtained a permit for pipe lines through the streets 
for inland property, for use for oil storage. 

Mr. Partridge: If your Honor please, I submit that 
that is argumentative and ask that it be stricken. It has 
no place during the cross-examination of this witness. 

The Court: The Court will take judicial notice of it 
for what value it has. 

930 Mr. MacLeod: That is Howenstein versus Rich¬ 
ardson, 135 Fed. 2d 803. 

The Court: Mr. MacLeod, can you indicate about how 
much more time you need with this witness! 

Mr. MacLeod: I would say about two minutes. 

By Mr. MacLeod: 

Q The steamship lines that you heard about and were 
interested in coming in here, which ones were they! A 
The Board of Trade file would show that I think it was 
Eastern. 

Q Eastern! A Yes, sir. Mr. Remon, the Chairman of 
the Board, read the letters. 

Q What were they going to operate! A Tourist trips. 

Q Excursions! A That is right. 

Q Do you know that the Wilson Line and the Potomac 
Line both run excursions! A Not the same type. 

Q Well, what type did you mean! A They contem¬ 
plated bringing them in from New York and Boston. 

Q Did they say anything about the depth of the water 
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they would have to have? A They know that the 

931 United States Engineer’s Office is compelled to main¬ 
tain a channel of satisfactory depth when there is 

demand for it. 

Mr. MacLeod: I will ask your Honor to take judicial 
notice that that is not the law. The District Engineer’s 
Office is not compelled to maintain a channel of any depth. 
Will you do so, sir? 

The Court: I will take judicial notice of the law, 
whatever it may be. 

By Mr. MacLeod: 

. Q Would you think the steamship company would want 
to bring ships in there that are coming from New York 
and Philadelphia where the depth there at that bulkhead 
is nine feet? A That would have to be corrected, of 
course. 

Q At whose expense? A At the pierhead line it would 
be the Government’s. 

Q What makes you say that, Mr. Savage, when his Hon¬ 
or has just taken judicial notice that your previous state¬ 
ment was contrary to law? 

Mr. Partridge: No, sir. 

Mr. MacLeod: Am I correct, sir? 

Mr. Partridge: His Honor took judicial notice of the 
law, whatever it was. 

Mr. MacLeod: I will withdraw the question. 

932 By Mr. MacLeod: 

Q You know that the steamship lines that come 
into Washington now dock on the Washington Channel? A 
Yes, sir. 

- Q Land owned by the Government, leased to the steam¬ 
ship lines? A Yes, sir. 

Q And there is other land there that can be developed 
for like use. 

There is a colored steamship line that also operates the 
Robert E. Lee; is that correct? A Yes, sir. 

• • • • 
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935 Mr. Partridge: May we proceed with our case? 

The Court: Yes. Proceed. 

Mr. Partridge: Mr. W. Cameron Burton was examined 
yesterday. He wants to correct his testimony, if Your 
Honor please. We don’t think it is material. 

• • • • 

W. Cameron Burton 

/ 

was called as a witness for and on behalf of the defendants 
and, having been previously duly sworn, was examined, 
and testified as follows: 

Direct Examination 
By Mr. Partridge: 

936 Q Go ahead, Mr. Burton. A Your Honor, yes¬ 
terday Mr. Partridge asked me whether the Heurich 

Brewery Company owned any other property than square 
607, at the time of the sale. 

At the time that the sale for 607 was consummated, the 
Heurich Brewery did own squares 661 and 663. I an¬ 
swered that at the time of the sale the company had recently 
purchased from the late Christian Heurich all of squares 
661 and 663 which is in that neighborhood. 

Actually the contract for square 661 and 663 had not 
been signed at the time the contract for 607 had been signed, 
although we completed the sale for 661 and 663 before 607. 

But at the time we signed the contract for square 607, 
the ownership was in the late Christian Heurich, the Presi¬ 
dent of the Company. The company claimed that he had 
purchased it for the benefit of the company; that he held 
it in trust for the company; and they considered that they 
had an absolute right to the property and could take it 
over at any time, and subsequently did take the property as 
I testified and owned it at the time that the title to square 
607 passed. 

• • • • 
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937 Robert W. Savage 

resumed the stand as a witness for and on behalf 
of the defendants and, having been previously sworn, was 
examined and testified as follows: 

Redirect Examination 
By Mr. Partridge: 

Q Mr. Savage, what are the points of similarity, and 
the points of difference, between square 607 and square 
east of 664? 

Mr. MacLeod: 1 object to that. 1 don’t think that is 
proper redirect 

The Court: Sustained. 

Mr. Partridge: May Your Honor please, may I say 
something there? I did ask on direct to connect up these 
sales that Mr. MacLeod has reserved the right to move to 
strike. 

Mr. MacLeod: I beg your pardon. I withdraw my ob¬ 
jection. 

Mr. Partridge: The purpose is to connect up the sales. 

The Court: All right. Proceed. 

938 By Mr. Partridge: 

Q Shall I repeat that, or have you the question 
in mind? A I think your question was: what are the 
points of similarity between square east of 664 and square 
607. 

Q Also the points of difference, yes sir. A Well, they 
both have industrial zoning, and actually about the only 
difference is the square east of 664 carries riparian rights, 
and 607 does not. I might go a little further into detail, 
though, to say that 607 has streets surrounding it on four 
sides, with water and sewer facilities in those streets and, 
further, a railroad siding down one side. 

East of 664 has water and sewer facilities only on the 
north side. So the principal difference, I think, from a real 
estate man’s standpoint, is that east of 664 has the water 
frontage. 
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Q Do yon think that the Heurich sale in November of 
1945 was sufficiently close in point of time to the present 
to give some evidence of the value of square east of 6641 
A Yes. That was one of the most recent sales of indus¬ 
trial property that I could find in the immediate neighbor¬ 
hood. 

Q What are the points of similarity and the points of 
difference between Lots 1 and 2, square 664, and 

939 square east of 664, which is being valued here? 
A Well, those Lots 1 and 2 in 664 had no water 

frontage, but other elements had to be taken into consid¬ 
eration, that they had utilities along Half Street, the rail¬ 
road siding along Half Street; and furthermore, you had 
a comparatively small area in those Lots 1 and 2 as com¬ 
pared with the area of square east of 664 as an entirety. 

Q Do you think that sale that Mr. Brandes testified to, 
which is in November of ’45, was it, would be considered? 
A I don’t know, exactly. I have a record of it here in my 
files but I can’t say right at the moment. 

Q I have it. Well, whatever it was, do you think that 
should be considered in valuing this property? A Well, 
I did consider it, but I didn’t put very much weight on it. 

Q Do you think it is entitled to any weight at all, Mr. 
Savage? A I think it is entitled to consideration. I 
think when I come into court as an appraiser I should 
gather information concerning every sale, and then decide 
whether the facts are pertinent to the valuation that I am 
preparing. 

I said, though, I didn’t think that sale should be given too 
much weight 

Q Now one of the points of similarity and the 

940 present sale of square east of 262—what are they? 

Mr. MacLeod: East of what? Excuse me. 

Mr. Partridge: East of 262. 

Mr. MacLeod: 662, you mean. 

Mr. Partridge: Oh, east of 662. Thank you. 

By Mr. Partridge: 
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Q Now what are the points of similarity and the pres¬ 
ent sale of sqnare east of 662, and this square? A Well, 
I went into that quite carefully in preparing my valuation. 
My view of square east of 662 is that it is right on grade; 
that it has water and sewer facilities adjacent; and that it 
is a comparatively small area in comparison with square 
east of 664. 

Q What shape is square east of 662? A It is a tri¬ 
angle. 

Q How far away from square east of 664 is it? A 
Abuts it to the north. 

Q Is the triangular shape of square east of 662 as effi¬ 
cient and economical shape as the shape of square east of 
664? A Well, that would depend on the usage you have 
in mind for it. I think- 

Q (interposing): Industrial use. A For some pur¬ 
poses it might be and for some it might not be. 

941 Q Do you think that sale is entitled to any weight 
in considering the value of square east of 664? 

Mr. MacLeod: I object to that; that is beyond the scope 
of redirect and not for purposes of comparing the proper¬ 
ties. 

The Court: Sustained. 

By Mr. Partridge: 

Q Did you give the square east of 662 consideration in 
arriving at your valuation? A I did. 

Q What are the points of differences, or in similarity, of 
the Standard Oil sale of square 660, on February 7, 1945? 
A I think that is a sale that gives some help. To begin 
with, the area involved in that sale was 23,420 feet. The 
date of sale was fairly recent. Then, as an appraiser, I 
had to consider that the property sold to the Standard Oil 
Company was on grade, and it was a corner, and it had 
water and sewer facilities, that it was zoned industrial, and 
then compare those elements with what I found in square 
east of 664. 

Q Well, do you think that all of these sales that I have 
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asked you about are comparable in some degree, or are 
property which are comparable in some degree to square 
east of 664? A I would say yes to that, because one thing 
they are all zoned industrial. You have to pick the 

942 various elements out, consider them, and use all the 
information you gather as background in determin¬ 
ing value. 

Q Now, how about the comparability in point of time? 
Do you think sales that took place in 1945, on, are suffi¬ 
ciently recent to give some ideas as to the value of square 
east of 664 at the present time? A Well, I think that is 
agreed, that the time of sales are extremely important. 
You seldom find things that are exactly identical with the 
thin g that you are appraising. You have to get the nearest 
comparison that you can from both physical conditions, 
location, and the time of sale, and then you have to reason 
from that and couple that reasoning with your experience 
as a real estate man to arrive at a final opinion. 

Q Mr. Savage, has there been, in your opinion, any 
change in values in that area since 1940? 

Mr. MacLeod: I object to that, Your Honor; that is 
beyond the scope of redirect. 

The Court: Sustained. 

Mr. Partridge: Mr. MacLeod, on cross, if Your Honor 
please, asked—but that was Mr. Martin he asked about that 
1940 sale. 

Mr. MacLeod: That isn’t my objection. My objection 
is that is a matter that should have been covered in your 
direct; not in directing your questions now on redi¬ 
rect 

943 Mr. Partridge: If Your Honor please, I don’t see 
how it can be of any injustice to the plaintiff to put it 

on now instead of before. It seems to me it is clearly within 
your Honor’s discretion as to whether testimony should go 
on out of order. 

The Court: Well, it seems to me that most of your 
testimony this morning has been beyond what you asked to 
do. 


615 


He may answer this question. But I don’t think we 
should pursue these matters too far. 

By Mr. Partridge: 

Q Do you think there has been any change in values in 
the area since 1940? A I do. 

Q Has that value been changed for a higher change or a 
lower change? 

Mr. MacLeod: Your Honor, I object, and I submit there 
is some injustice to the plaintiff in this case. Mr. Savage 
has had an additional night to think of these questions, 
after cross examination. 

The Court: He may answer this question. I think that 
is as far as you should go. 

Mr. Partridge: All right, sir. 

The Witness: I think that undoubtedly the market is 
upwards in all real estate, speaking generally, since 1940. 
By Mr. Partridge: 

944 Q Mr. Savage, have you checked as Mr. MacLeod 
asked you to on this information you got about the 
use of S. Street as a seaplane base? A Yes. Mr. Mac¬ 
Leod asked me to try and confirm- 

The Court: If that was cross examination, why wouldn’t 
you leave it to Mr. MacLeod? 

Mr. Partridge: All right, sir. I will do that. I will 
withdraw that question. 

By Mr. Partridge: ' 

Q If this property could not be used as a seaplane base, 
would that change your valuation of the property ? A No, 
it wouldn’t at all. I just mentioned that as a possible use 
and an evaluation is made up with the thought of many 
uses. 

The Court: I think you have answered his question. 

Next question, please. 

By Mr. Partridge: 

Q How do you consider uses in arriving at your valua¬ 
tion? A Well, I think I just answered that. The more 
uses the property has- 
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The Court: I think you have covered that. 

Mr. Partridge: All right, sir. I will leave that and go 
to the next question. 

By Mr. Partridge: 

945 Q How much vacant waterfront property is there 
in this area, that is, with riparian rights? 

Mr. MacLeod: I object to that. 

The Court: You asked him that before. He has fully 
covered it 

Mr. Partridge: I didn’t remember that he had answered 
that, Your Honor. 

Mr. MacLeod: He didn’t I objected to it and the Court 
sustained the objection, as I recall it. 

Mr. Partridge: That is all. 

Recross Examination 
By Mr. MacLeod: 

Q Mr. Savage, as I understand your testimony this 
morning, all of these properties that you consider as com¬ 
parable sales are on open streets, have sewer and water, 
are grade street level, all usable land, have railroad siding 
available and in place; is that correct? A Well, yes and 
no. 

Q Tell me how. A I went into that in detail 

Q I don’t think that you did, and I think I am merely 
stating your testimony. I want you to tell me, yourself, 
how they do not have those attributes that I have men¬ 
tioned. A Well, I repeat yes and no, because the prop¬ 
erties do have, as you point out, rail facilities in some in¬ 
stances. 

946 Q Which ones don’t? A Square east of 662. 

Q That is correct 

What other one doesn’t? A Now let me tell you 
this- 

The Court: No. Answer the question. 

By Mr. MacLeod: 
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Q What other one does not have rail facilities, please? 
A That is all. 

Q The rest of them and that one are all on the grade? 
A That is what I was going to say. The others are all 
on grade, and this square that I am appraising is not on 
grade. 

Q Well, I just asked about the others. I didn’t ask you 
- anything about 664. 

They are all on open streets? A That is correct. 

Q They are all on paved streets? A Yes. 

Q They all have sewer and water? A My recollection 
to that is yes. 

Q Did you check it? A I did. 

947 Q In other words, the only difference from your 
testimony is in the physical condition of the land 
square east of 664, and the fact that it is waterfront; is 
that correct? A That is correct. 

Mr. MacLeod: No further questions. 

The Witness: May I just, so there is no question, say 
that 664 has the waterfront, and the others do not? 

By Mr. MacLeod: 

Q East of 664? A East of 664. We understand each 
other on that. 


Further Redirect Examination 
By Mr. Partridge: 

Q You say east of 664 does not have rail facilities. 
In your opinion can rail facilities be procured for east 

of 664? A I think it is possible. East of 664- 

The Court: You have answered. 

Mr. Partridge: That is all. 

Further Recross Examination 
By Mr. MacLeod: 

Q Did you consider the cost of putting rail facilities to 
664? A No, sir, I didn’t. 
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Q Yon don’t know anything about that? A Not the 
cost 

948 Q Did you make any adjustment in your valua¬ 
tion of square east of 664 because the rail facilities 

are not in there, and they are in these other comparable 
properties? A I did consider that. 

Q How much did you allow for that, the fact it was not 
in there? A I couldn’t tell you now in dollars and cents. 
Q Do you have your notes with you? A No, sir. 

Q You didn’t check at all to find what it would cost to 

put in there? A To put a rail- 

Q A rail track in there, yes. A No, I did not. 

Q You never thought to go to the Pennsylvania Railroad 
and ask them what it would cost to put a siding in there? 
A No, sir. 

Q That wasn’t important enough? A I don’t think 
so. 

Mr. MacLeod: All right. No further questions. 

Further Redirect Examination 

By Mr. Partridge: 

Q How close, Mr. Savage- 

The Court (interposing): This is going to be the last 
one, now. 

949 Mr. Partridge: All right, sir. 

By Mr. Partridge: 

Q How close to the existing railroad to square 664? 

Mr. MacLeod: He testified to that before, Your Honor; 
he said it was a square available of 664. 

The Court: That is my recollection. 

Mr. Partridge: All right. Thank you. 

(Witness excused.) 

Mr. MacLeod: Call Mr. James, please. Are you rest¬ 
ing, Mr. Partridge? 

Mr. Partridge: We are resting. 
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Evidence for and on Behalf of the Government 

• • • • 

Charles C. James 

was called as a witness for and on behalf of the United 
States and, having been previously sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. MacLeod: 

Q Mr. James, have you brought with you, at my request, 
papers of the title company relating to the conveyance and 
sale of Lots and square 706? A I did. 

950 Q Would you refer to those papers and see if you 
have the papers relating to Lots 3,4 and 5, property 
located at 1504 South Capitol Street, square 706, sold De¬ 
cember 15, 1943, by Annie M. Hardesty to Frank and An¬ 
drew Schroff? 

The Court: To whom? 

Mr. MacLeod: To Frank and Andrew Schroff, 
S-c-h-r-o-f-f. 

The Witness: Was that 1504 South Capitol Street? 

By Mr. MacLeod: 

Q That is correct, Lots 3,4 and 5, square 706. A That 
is correct 

Q I beg pardon? A I have them. 

Q May I see those papers, please? A The contract 
and settlements. 

Mr. MacLeod: I will ask the clerk to mark the two 
documents for identification as Plaintiff’s Exhibit B, and 
B-l. 

(The documents referred to were marked Plaintiff’s 
Exhibit B and B-l, for identification.) 

By Mr. MacLeod: 

Q Mr. James, I will ask you if this settlement sheet 
shows that the contract sale was consummated in accord¬ 
ance with the contract? A I will say that it is. 

Q Will you state the consideration that was paid? 



620 


951 Mr. Partridge: If Your Honor please- 

Mr. MacLeod: I will offer the exhibit in evidence. 

Mr. Partridge: I would like to see them. 

Mr. MacLeod: I beg your pardon. 

I offer them in evidence, Your Honor. 

Mr. Partridge: If Your Honor please, we have no ob¬ 
jection to this, if Mr. MacLeod will show that the sale was 
not under compulsion. We don’t think he can show that. 
But if he does show that, we have no objection to it, and if 
he will also connect it up to show the comparabilities of the 
two properties in point of time and in point of physical 
properties. 

Mr. MacLeod: Your Honor, I submit the obligation to 
show this is not a free and voluntary sale is upon he who 
asserts it was not. 

It is a contract entered into and consummated. If there 
were compulsion it would have been under duress and 
would not have been done. The parties went through with 
it and paid their money. 

Mr. Partridge: The Court of Appeals has passed on 
that clearly and specifically, in the case of United States 
versus Hannon. 

The Court: The Court thinks it goes to the weight of 
the testimony, in any event. 

Mr. MacLeod: I may say Mr. Partridge proved sales 
by this same Mr. James, himself. 

952 The Court: Yes. 

Mr. Partridge: Well that is not the point at all, 
if Your Honor please, the fact that Mr. James is a witness 
has nothing to do with it. We also coupled up our testi¬ 
mony to show there was no compulsion to buy. 

The Court: The objection is overruled. The Court 
thinks it is a matter of weight. 

Mr. MacLeod: I offer it in evidence, Your Honor. I 
might call your attention to the fact the consideration was 
$35,000. The plat book shows that those lots have a total 
footage of 28,590 feet, or approximately $1.21 a square 
foot. 
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The plat book also shows that that property is located at 
the comer of South Capitol and P Street. 

The Court: Let me see, November 15, 1943, is that the 
date? 

Mr. MacLeod: That is correct, sir. 

The Court: All right. Plaintiff’s Exhibit B and B-l are 
received. 

(Plaintiff’s Exhibits B and B-l, previously marked for 
identification, received in evidence.) 

By Mr. MacLeod: 

Q Mr. James, do you have the papers with you relating 
to the sale of Lots 6 through 19 in square 706? A I have. 

Q You have the contract and settlement sheet? 

953 A I have. 

Q That is made by Page Hufty to Frank and 
Andrew Schroff? A That is correct. This is not the 
original contract, though. 

Q Is this a record of your office? A That is correct. 

Mr. MacLeod: I will ask the clerk to mark it. 

The Witness: It should be an exact copy. We can 
easily demand a correct copy of the contract. 

Mr. MacLeod: I ask the clerk to mark the exhibit C and 
C-l, for plaintiff. 

Mr. Partridge: We have the same objection to these, if 
Your Honor please, that there is no showing of lack of 
compulsion. 

The Court: The same ruling. 

Mr. Partridge: Thank you, sir. 

The Court: What property is this? 

Mr. MacLeod: Property lots 6 through 19, in the same 
square 706, the property bounded by P Street, Half Street 
Southeast, and Potomac Avenue. It constitutes approxi¬ 
mately one-half the square. 

Mr. Partridge: Are we holding up things here? We 
don’t mean to. 

Mr. MacLeod: I offer the documents, Your Hon- 

954 or, in evidence. 
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The Court: Yes. 

Mr. Partridge: We have the same objection. 

Mr. MacLeod: The consideration shown is $31,600 by 
my computations, which may be in error. That square has 
26,797 square feet. Those lots have 28,797 square feet, 
pardon me, which would be at the rate of $1.10 per square 
foot. 

The Court: How many square feet? 

Mr. MacLeod: 28,797 square feet. 

Mr. Partridge: What is the date of that sale? 

Mr. MacLeod: November 11, 1943 is the date of the 
sale. 

Your witness. 

Mr. Partridge: No questions. 

The Court: Let the record show that Plaintiff’s C and 
C-l are received. 

(Plaintiff’s Exhibits C and C-l, previously marked for 
identification, received in evidence.) 

• • • • 

955 Daniel F. Walsh 

was called as a witness for and on behalf of the 
United States and, having been previously sworn, was 
examined and testified as follows: 

Direct Examination 
By Mr. MacLeod: 

Q Mr. Walsh, yesterday I inquired whether you could 
get the papers or whether you could learn of the sale made 
August 27,1945, of lots 4 and 5 in square 664, a sale made 
by Thomas G. Macon and Arthur W. Macon, Trustees, to 
Phillip C. Bunn? A Yes, sir. 

Q Have you investigated that? A Yes, sir. 

Q Bid you find anything with regard to it? A Arthur 
W. Macon and Thomas Macon, Trustees, to Phillip C. 
Bunn, contract- 
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Mr. Partridge (interposing): Just a minute, please. 
We object to this if Your Honor please, on the same 
grounds we objected to the other sale. There is no showing 
of lack of compulsion. Well, I think showing comparabil¬ 
ity, but there is no showing of lack of compulsion. I ques¬ 
tion whether or not this witness can prove that up. 

956 It seems to me the best evidence of the sale are the 
contracts of sale. 

Mr. MacLeod: I don’t know what he has yet; that is 
what I am trying to find out. 

• • • • 

957 Mr. Partridge: If Your Honor please, I think 
I can help by withdrawing that part of my objection 

which related to the formalities of not having the paper 
here. We will withdraw that part, and only base our 
objection on the grounds of no showing of lack of compul¬ 
sion. 

The Court: All right. 

Mr. Partridge: And we have no opportunity of cross 
examining the seller to determine whether or not he was 
compelled to sell. 

Mr. MacLeod: You can bring him in if you want; 

958 I have no objection to calling the seller or purchaser. 

The Court: You may proceed. 

By Mr. MacLeod: 

Q What were the details of that sale? A Contract 

dated May 16,1945. The deed was recorded on August- 

The Court: Give me that date again. 

The Witness: May 16, 1945. The deed was recorded 
August 27,1945. Lots 4 and 5 contained 12,102 square feet 
of unimproved ground, sold for the price of $12,102 all 
cash. 

The Court: What was that figure? 

The Witness: $12,102 all cash, or a dollar a square foot. 
By Mr. MacLeod: 

Q What was that last statement? A A dollar a square 
foot. 
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The Court: A dollar a square foot? 

The Witness: A dollar a square foot, yes sir. 

By Mr. MacLeod: 

Q Phillip C. Dunn is not a straw party representing 
your father, so far as you know? A He was at that time. 

Q He was at the time of the purchase? A Yes, sir. 

Q So your father bought this property? 

959 A Yes, sir. 

Q At that rate? A Yes, sir. 

Mr. MacLeod: Your witness. 

Mr. Partridge: No questions. 

The Court: Just a minute. Let me see, what was the 
description of that? 

The Witness: Lots 4 and 5, square 664. 

Cross Examination 
By Mr. Partridge: 

Q Do you know whether Thomas Macon, the seller, is 
a resident or non-resident of Washington? A I am given 
to understand he is a resident of Baltimore. I am not sure. 

• • • • 

Mr. MacLeod: Your Honor, on rebuttal, and part of 
my case in chief, I will offer a certified copy- 

• • • • 

960 I will offer a certified copy of a blast permit dated 
August 18,1941, issued to the Howett Contract Com¬ 
pany, the lessee, now in possession, together with the appli¬ 
cation. These papers have been certified by the Director of 
Inspection of the District of Columbia to be true copies. It 
is on file as exhibit, for the plaintiff, in the other hearing, a 
statement of the Commissioners that Robert H. Davis is 
authorized to certify papers. 

I will ask that it be marked Plaintiff’s Exhibit D, for 
identification. 

(The document referred to was marked Plaintiff’s Ex¬ 
hibit No. D, for identification.) 
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Mr. MacLeod: I offer it in evidence. 

Mr. Partridge: We object to this because it is not the 
best evidence of the facts stated in this application here. 
We have no opportunity of cross examining the person 
who stated those facts to be correct. We.have no objection 
to the permit, but we do have objection to the application 
for the permit, because of the facts that I just stated. 

961 Mr. MacLeod: Your Honor, I will ask you to take 
judicial notice that the building regulations of the 

District of Columbia require in seeking a permit to file an 
application, correctly and truthfully setting forth the facts. 
The Court: The objection is overruled. 

Mr. MacLeod: Thank you, sir. 

The Court: Exhibit D for the plaintiff will be received 
in evidence. 

(Plaintiff’s Exhibit D, previously marked for identifica¬ 
tion, was received in evidence.) 

• * • • 

Edmund F. Preece 

was called as a witness for and on behalf of the United 
States and, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 
By Mr. MacLeod: 

Q Mr. Preece, will you state your full name, your 
present occupation, and your business address! A Ed¬ 
mund F. Preece, Chief of the Branch of Civil Engineering, 
the Washington District Corps of Engineers; First and 
Douglas Streets, Northwest. P-r-e-e-c-e. 

Q Mr. Preece, was your deposition taken previ- 

962 ously in connection with this case? A Yes, sir. 

Q Did you at my request have an investigation 
made of the characteristics of the soil of square east of 
664? A May I have a map? I am not familiar with the 
location in those terms. 
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Q That is the property that lies between S and T 
Streets, Southwest, bounded on the west by Water Street, 
and on the east by the Anacostia. A Yes, sir. 

Q All right, if you care to see a map, here is one. 
A Yes, sir. 

Q Will you state briefly the nature of the work that 
was done under your supervision there? A We per¬ 
formed an investigation to determine the characteristics 
of the original ground, the location of the original surface. 

Q Would you tell us just what you did, how you went 
about doing that, making that investigation? A We made 
borings, that is, we made small holes through the soil, tak¬ 
ing samples as we went; and in one location we made what 
is called a test pit. That pit was approximately four feet 
square and was carried down through the fill to the original 
ground surface. 

963 Q You made borings? A We made borings, 
yes sir. The borings we made in part were a drill, 
a power-operated drill. Others we made were what is 
called a hand auger, whifch is turned into the ground and 
we filled that and, when filled, it is brought to the surface 
and it brings up a sample of the soil with it. 

Q Did you preserve those samples? A Yes, sir. 

Q And what disposition did you make of them? A We 
examined the samples and from them and the information 
which we obtained as we went through the soil, we prepared 
profiles showing a cross section of the character of the fill 
and of the original ground. 

Q You delivered one set of those samples to me, did you 
not? A Yes, sir. 

Q Mr. Preece, will you state what the general character 
—I don’t know whether you can recall or not, but could you 
point out and describe on this map the location of the vari¬ 
ous test borings that were made and the test pit that was 
dug? A Yes, sir. 

Q Go ahead. A There were borings made on a line, 
principally, as I recall it, in what is indicated here—would 
that be Lot 3? 
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964 Q Lot 3, that is correct, sir. A Principally 
through Lot 3. The borings started near the west¬ 
erly end of the lot on the high ground, and extended 
through to give a cross section of the area. 

Q Extending how far to the east? A As I recall it, 
approximately in the vicinity of this area marked 808, plus 
or minus. It is a low point. We went to the edge of that 
depression. 

Q I will ask you if you recall whether you had other test 
borings made by representatives of the Geological Survey? 
A Yes, sir. A representative of the Geological Survey 
collaborated with us in these borings, and in the interpre¬ 
tation of the material that we found, and they also observed 
the test pit on the ground with me. 

Q Could you point out those borings? Were those 
borings made by employees of your office? A Yes, sir. 

Q And under your supervision? A Yes, sir. 

Q Could you point out generally the location of which 
those test borings were made? A I have not looked at the 
location of these borings since I made the depsoition in 
January, and I know we made borings over to the north of 
Lot 3. I don’t believe that-no, we made, well, I 

965 will put it this way. I know we made several addi¬ 
tional borings beyond the 1,2,3, but I don’t believe I 

can spot them too accurately now. 

Q I am sorry I don’t have the map that you used. I 
believe it is in evidence, but I don’t have it available now. 

Mr. Preece, directing your attention particularly to 
whether or not there may have existed or may now exist 
over that land any deposits of concrete or of any material 
formed by drainings and drippings of concrete, will you 
state what you found? A We had considerable difficulty 
on the lower line portion of the area, because the concrete 
trucks which used the area spilled their waste and that has 
accumulated quite a substantial concrete deposit. We 
weren’t of course investigating that particular deposit, so 
that I don’t know the extent of it. But I do know that in 
several cases we had to shift our borings- 
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Q (interposing): What was that again? A We would 
have to shift the location of our borings. We would start 
down through and then run into this concrete layer and 
have to shift the position; and in one case in particular 
I had to have a boring within a certain limited area in order 
to give me a continuity between the other borings that I 
had, and in that case we had to blast through the concrete 
in order to carry our boring lower. 

966 Q Mr. Preece, what was the general character 
of the other soil that you found there, of the ordinary 

high water mark of 1794? A It was a heterogeneous fill, 
the sort of thing that would accumulate in the course of 
making a fill from materials that might be obtained here 
or there, wherever it was convenient. By that, I mean in 
a large fill you normally would obtain your material from 
some given source and there would be a certain amount 
of similarity to your material, as you go down through 
it. Then fills that are made by getting some here and get¬ 
ting some there are either heterogeneous and they vary 
throughout. 

Q Did you find organic material present throughout 
that fill? A Oh, there is a very considerable layer of 
organic material at the foot of the slope. The westerly edge 
of Lot 3, for example, is a slope and that ground is original 
ground. 

Then from a point on the face of what was the original 
slope there is now the fill, and the original ground dips 
down below the present fill surface. It wasn’t stripped 
before the fill was put on, so that there is a variable layer 
of highly organic soil at the bottom of the filL 

Q I will ask you whether in your experience and opinion 
a fill containing quantities of organic material is con- 

967 sidered a good sound fill? A No, it never is, in any 
foundation work, whether it is simply for a road or 

not larger organic soils are always removed. Organic soils 
are highly compressible and they are removed primarily 
because you are going to get so much more consolidation 
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and settlement in your structure in time than you would 
with a straight mineral soil. 

Q Mr. Preece, I don’t believe that I asked you, or you 
have not stated what your background is and experience 
in your profession, and what your duties are at present, 
generally and briefly state the natures of your duties and 
your experience. A I have been engaged in soil founda¬ 
tion work for about twenty-five years. Prior to coming 
with the Government in 1935 my work was about half in 
a design office and half in heavy construction, the greater 
part of which was shore front construction and dam con¬ 
struction. 

I came with the Government as an expert in soil, soil 
construction, and during that time I have been consultant 
to the Indian Service on such dams as the Parker Dam 
across the Colorado, and a number of lesser dams; and 
when the war came on I was borrowed from the Interior 
Department by the Corps of Engineers specifically for soil 
work. 

I am now in charge, in addition to the normal functions of 
Civil Engineering, of the Engineering Laboratory. 
968 We perform all soil investigations, borings for all 
military work in this vicinity. And in addition about 
half of my time is on fundamental research in soils for the 
Corps of Engineers. 

Q Are you the author of any books on the subject? 
A Yes, sir. I have a book on soil mechanics that was 
published, I think 1937, that was a reference in practically 
every University and I know was the Soil Mechanics 
textbook in New York University and the University of 
Missouri. 

I have just recently completed a given and extended 
treatise on Chemistry of Soils for the Highway Research. 

I am the Chairman of the Committee on Physical Chem¬ 
istry of Soils for the American Society of Testing Materi¬ 
als ; and I am also the Chairman of the Committee on Geo¬ 
tectonics of the Highway Research Board. 
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Q In your experience and your training, would you have 
an opinion with respect to the difficulty or expense of grad¬ 
ing, driving piles, putting in foundations, and such prop¬ 
erty, with the soil of the character you have testified here, 
on that property, with respect to square east of 664? 
A Yes, sir. 

Q What would your opinion be? A I would class it 
as a rather difficult area for a foundation. It would be 
extremely difficult to put the piling down in those 

969 areas that now have an appreciable concrete mat. 
I do not know of course how extensive, but we 

certainly hit them over quite an extensive area in our work. 

If the structure rested directly on the soil, itself, there 
is no question but what there would have to be in some 
sections that you would have to remove the present cov¬ 
ering and get down, get rid of the organic material and 
under it 

If you went through the pile structure and the building 
was supported completely off the soil, then that wouldn’t 
be too much of a problem. But it would definitely be a very 
difficult problem to put piling down in that particular area; 
it would be very costly. 

Q How about foundations? A Foundations would be 
extremely difficult because the only way to get through that 
concrete is either undercut it and drop a heavy weight on 
it such as they sometimes use for breaking highway pave¬ 
ments, or you would have to blast it; and in any case the 
soil isn’t stable. It isn’t stable at alL And anything like 
blasting or this heavy pounding would disturb the adja¬ 
cent soil so that you would pretty much have to excavate a 
pretty large area in order to get down for footings. 

Q Mr. Preece, in your investigation, I think you stated 
but I will ask you again to make sure; your investigation 
was made for the purpose of endeavoring to determine the 
location of the high water line of 1794, was it not? 

970 A That is correct. 

Q And not for purposes of testifying here today? 
A That is correct. 
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Mr. MacLeod: Your witness. 

Cross Examination 
By Mr. Partridge: 

Q Mr. Preece, what was the elevation of the concrete 
you found there, the ground elevation? A As I have 
stated, we weren’t looking for the concrete and we didn’t 
take any information with respect to its particular location. 
The concrete has accumulated there from the wastage from 
the concrete trucks, so that it is extremely variable. It 
isn’t as though someone had constructed a concrete mat. 

Q Yes, sir. 

Now, your difficulty in sinking foundations, would your 
difficulty in sinking foundations affect the structure of oil 
tanks on that property? A Yes, I believe it would. By 
oil tanks, you mean rather large tanks setting on their 
bottom, cylinders standing on an end, is that what you 
mean? 

Q Yes, the large cylinders. Do you recall the tanks of 
the Gulf Oil Company over across S. Street? A Yes, I 
think I do; that kind of tank. 

Q Those are the tanks with the very wide base, 
971 are they not? A Yes. 

Q And they occupy quite an area? A Correct. 
Well, now I would expect under those circumstances that 
it would give you considerable trouble for this reason. As 
I say, the concrete wasn’t put down uniformly, of course. 
It was wastage. Even in a given area I am not sure that it 
would be continuous from one side to another, if you hit the 
one place and another; I am not at all sure that it would 
run all the way through. Now, all river shore deposits of 
this type generally are not well consolidated; that is the 
reason that you use piles. 

You have a great deal of settlement, and in any founda¬ 
tion in which settlement is apt to occur the settlement itself 
is not particularly serious provided it is uniform. 

Our greatest difficulty with settlement occurs when you 
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have a structure on a foundation, one part of which has 
one capacity and the other part of which has a different 
capacity, and under the same load you get a differential 
settlement. 

Now, in this case, if the concrete mat were continuous 
across the entire area on which a tank was to be seated, 
it might actually be an advantage. However, if it didn’t 
cover the entire area, then it might be a very great dis¬ 
advantage. 

Q I think that answers my question. Thank you, Mr. 
Preece. 

972 Concrete with reinforcing rods in it is a whole lot 
stronger, more difficult to break up, than concrete 

without reinforcing rods? A Oh, generally, yes, yes. 

Q Mr. Preece, would it affect any use of that property 
as a lumber yard, this soil here? A As a lumber yard? 
I don’t think that it would, no. 

Q How about as a marine railway? A As a marine 
railway, yes. 

Mr. Partridge: That is all. 

Redirect Examination 
By Mr. MacLeod: 

Q Mr. Preece, these conditions that you have just tes¬ 
tified you find along the river front, do you generally find 
those conditions on lands that are inland away from the 
riverfront? A You mean the fill soil—you are not speak¬ 
ing about this concrete, now? 

Q No, I am speaking about fill soil and the hetero¬ 
geneous mass that you find there. Is that generally char¬ 
acteristic of natural lands away from the river front? 
A Oh, no, no. But it is characteristic of any fill that is 
not a well-organized or a definitely organized fill. 

Q But you wouldn’t find it, directing your atten- 

973 tion particularly to this property, you wouldn’t find 
that same condition that exists with this river front 

square that you find, for example, in square 664 to the rear 
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of it, or 613, which is approximately three blocks south 
and two blocks over, or square 660—well, I might show you 
these on the map. 

This is east of 664. This is 664, 607, 658, 603, 660, 706, 
east of 662, or 613 (indicating). Would you be likely to 
find that condition with respect to those squares? A I 
don’t feel that I can give a good answer to that for the 
reason that I don’t know the ground. If the ground was 
originally low as this particular area of which we are 
speakjng was, and it was beneficial to fill it up to a better 
elevation, you might find a heterogeneous fill there, yes, sir. 

If the land originally was of a general level, then I 
wouldn’t expect to find it, no sir. 

Q You would not? A Not if it was originally high. 

Q I perhaps phrased my question poorly. In your 
experience, with your experience in that, would you find 
the condition that exists in square east of 664 likely to 
exist naturally throughout that general Bussard’s Point 
area of the City of Washington? 

Mr. Partridge: If Your Honor please, it seems to me 
that is a highly leading question. I have not objected to 
leading questions before. It also seems to me to be 
974 covered by the witness’ answer there. 

Mr. MacLeod: I will change the question and 
ask what he would find with respect to that, then, instead of 
leading. 

The Court: All right. 

The Witness: May I have the question again? 

By Mr. MacLeod: 

Q With your training and experience in this general 
area, what would be the comparability of natural lines 
through this general area of Bussard’s Point as to soil and 
sub-surface as compared with square east of 664? A Bus¬ 
sard’s Point includes all of these plots that you just men¬ 
tioned? 

Q That is correct, sir. A I am not qualified to say, 
because this particular location is the only one that I have 
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had occasion to drill in that vicinity. I don’t know the 
general Bussard’s Point area well. 

• • • • 

Further Recross Examination 
By Mr. Campbell: 

Q Mr. Preece, I would like to ask yon one question. 
Concrete that is formed by the washing of concrete mix¬ 
ers from day to day, over a long period, does that 

975 tend to form as solid a mass as concrete which is 
dumped in large quantities at one time? A You 

mean by that, where it is dumped under control conditions? 

Q I mean where you dump it in a large quantity, it 
forms I think in a solid mass. But when you wash concrete 
mixers at different times, over a long period, does that 
washing from those mixers tend to form as solid a mass 
as it would if it were all dumped at one time? A I am 
not sure that I understand your question, but I will try to 
answer it as I see it. 

You mean that the strength of a mass of concrete de¬ 
posited in consecutive layers is less strong that one that is 
deposited in one layer, is that correct? 

Q If it is put in at different times, would it tend to layer 
in sheets, from day to day, as it is washed? A Oh yes, 
definitely, certainly, certainly, because one of the most 
difficult things in concrete work, when you stop concrete 
work, is to get a good bond to the other. 

Now at no time have I mentioned anything concerning 
the strength of this concrete. So far as the concrete that 
occurs there is concerned, it consists not only of the actual 
concrete that was dropped from the trucks which in itself 
might not have been appreciable in quantity, but a large 
part of what was dumped from the trucks is wash 

976 water in which they are washing this cement out of 
the truck and that penetrates down into the soil 

just the same as any water penetrates into the soil, so 
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that it has created a much thicker mass than just a layer 
of concrete dumped on top of the ground. 

But it would not, layers deposited one after another, be 
as strong as a well-laid continuous mass of concrete of the 
same thickness. 

• • • • 

J. Leslie Watson 

was called as a witness for and on behalf of the United 
States and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. MacLeod: 

Q Mr. Watson, will you state your name, age, business 
address and your occupation? A J. Leslie Watson; age 
67; in the real estate business and have been for over forty 
years. 

977 Q Where is your present place of business? What 
is your business? A 945 K Street, Northwest, 
Washington, D. C. 

We also have an office in Upper Marlboro, Maryland. 

Q Mr. Watson, will you state generally but briefly for 
the Court the extent of your experience over the years that 
you have been in the real estate business, the character of 
the business that you carried on? A During the years 

I have been actively engaged in the real estate business- 

• • • • 

During that period of time I have sold all types of prop¬ 
erty, residential, waterfront, industrial properties, first 
commercial, second commercial properties, both improved 
and unimproved. 

By Mr. MacLeod: 

Q Have you had experience generally throughout the 
Southwest or Bussard’s Point area? A I have known 
that area for quite a period of years, but I have not been 
actively engaged in any of that section of Washington, the 
industrial area of Bussard’s Point. 
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I am familiar with sales that have happened down there 
and occurred on the waterfront, and also back from 

978 the waterfront in that area. 

Q Are yon a member of any professional organ¬ 
izations, Mr. Watson? A I am, sir. I am a member of 
the American Society of Technical Appraisers. I am also 
on the Board of National Housing Institute of New York. 

Q Will you state briefly your experience in the ap¬ 
praisal field? A I have been actively engaged in the 
appraisal field for about thirty years. During that period 
of time I have appraised for the U. S. Government, various 
sections of the United States Navy, the National Capital 
Park and Planning Commission, the National Housing Au¬ 
thority, and several other institutions of that description. 

Q Have you made appraisals generally for private par¬ 
ties as well? A I have made quite a number of appraisals 
for private parties. For instance, in the waterfront at 
Cedar Point, Maryland, I appraised in the neighborhood 
of about 5,500 acres; that is the area now known as the 
Patuxent Naval Station. 

Q Have you testified in condemnation proceedings, both 
for the condemning party and for the landowners? A I 
have, both in this court and the court in Baltimore. 

979 Q Beg pardon? What was your last word? A 
This court and the court in Baltimore, also, the 

Federal Court of Baltimore. 

Q Is that over a period of recent years? A It covers 
a period of approximately eight years. 

Q You have qualified in those courts as a real estate 
man and appraiser? A I have. 

Q Qualified to evaluate property for purposes of con¬ 
demnation? A I have. 

Q Are you generally familiar with the principles ap¬ 
plicable to the determination of value in a condemnation 
proceeding? A I am. 

Q Have you made at my request an appraisal of the 
property known as square east of 664? A I have. 

Q In the City of Washington? A I have. 
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Q Will you tell me or state generally the method that 
you pursued in making your appraisal? A Well, in 
this- 

Q (interposing): Just how did you go about 

980 it, is what I want to know. A In this instance, as in 
all that I make, I first take in the location of the 

property, the size, the general condition of the land. Then 
I compare that with properties of a similar nature, that is 
of the same zoning in or near that vicinity, and arrive at 
any conclusion in that way as to the value of the property 
I am appraising. 

I also take the average price of properties in the vicinity, 
because I don’t believe that any one single property can be 
used as a comparable sale. 

Q Did you do that in connection with this property? 
A I did, sir. 

Q Will you describe the property in square east of 
664, briefly, and generally, please? A You want the out¬ 
line of the property, the outlines of the property? 

Q No, just the physical topography, any physical con¬ 
ditions you found there. A Lots 1, 2 and 3, for instance, 
they are above the grade of the present S. Street. I would 
say in the S. Street frontage approximately 25-feet above 
the grade. Now Water Street is supposed to cut through 
these lots which has not occurred except the one section 
at the rear end where T. Street would come in, that has 
been cleared out to a certain extent because the people who 
built on lots 1 and 2 in square adjacent 664 had to 

981 do that in order to give them their outlet to T. Street. 

Now the front seat grade, the comer of S. and 
Water Street, as told to me by the District of Columbia, 
is about thirteen feet. It drops down to T. Street to 
approximately eleven feet, which is a 2-foot grade down. 
In that fill at the back end, or the cut in the back end, would 
be approximately twenty feet above the grade of the pres¬ 
ent cut of Water Street. 
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Mr. MacLeod: I am just putting this here so that the 
witness can better testify as to the physical conditions 
there. Maybe it will help him in answering the question. 
By Mr. MacLeod: 

Q Continue telling us of the physical conditions as you 
found them over the property? A Now I find on the 
Waterfront frontage, which is still open and unimproved, 
I find on that frontage to a depth of approximately 70-feet, 
that is running from west to east, that the original land, the 
solid land, is on the frontage of Lots 1, 2, 3, 4, 5, 6 and 
800, which I understand was originally Lots 7 and 8. 

To the rear of that, or to the eastward, all of that land 
has been filled in, that is from the old high tide line of the 
Eastern Branch of the government survey, back to the 
bulkhead as outlined by the government at the present 
moment. 

982 Q You stated that Water Street had been cut to 
grade immediately north of T. Street. In your in¬ 
vestigation, I didn’t ask you when you were qualifying, in 
your investigation had all of these facts to which you are 
testifying, by consulting the parties and so forth, and also 
with your comparable sales? A I did. 

Q You checked on all of them? A I did. 

Q Would you continue telling us of the physical char¬ 
acteristics of the property? A Well I would, take for 
instance starting with Lots 1 and 2, put them together 
because they are in one ownership, the back end of that I 
would say, oh maybe 300—260 feet back, there is quite a 
depth or ravine. It is shown on the plat and runs up to Lot 
3, a section of it on Lot 3. 

There is 808 square feet of land in that area that is still 
subject to the backwash or the high tide of Eastern Branch. 

On lots 1 and 2, there is an area of approximately 1120 
square feet that is in the same category.' In other words, 
to the backwash of the high tide from Eastern Branch. 

On the eastern end, of Lots 1 and 2, there is 860 square 
feet that is still in water, has not been filled in. 
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On the rear of Lot 3 there is 1084 square feet of 

983 water which has not yet been filled in. 

On Lots 4 and 5, which there is a bulkhead set, 
there is a slip composed of 5,060 square feet, more or less. 

Q From your investigation of the property, Mr. Wat¬ 
son, could you determine the cause of that ravine or gut 
on Lots, 1, 2 and 3? A Well, set very closely to that is 
the Washington Harbor, used for the washing of gravel 
and sand. The wash from that runs down into this gully. 
I suppose they are using that as sort of sewerage system 
back in the Eastern Branch. That has cut a gully in there 
and has continued to cut it as long as they run that hopper. 
That brings it down below the grade. 

Q How much below grade? Did you determine how 
much below grade that property was along the easterly 
side of Lots 1, 2 and 3? A Well, back in the rear end of 
the west end of Lots 1, 2 and 3, you are down to zero. You 
get right down to the water. 

Q You mean east end, don’t you, Mr. Watson? A The 
‘ east end of it, that is correct; the east end, that is right 
Of course, in this slip on Lots 4 and 5, there is a bulkhead 
placed in there at the present time, and that from 

984 what I could judge and what measurements were 
made, that is about 4 or 4^2 feet above the high tide 

level. 

Q Did you observe the condition of that bulkheading? 
A Yes, sir, I did. 

Q Would you state what it is? A That bulkhead is 
giving. It has an outward sweep; for instance, I imagine 
from the piling of the residue beyond it it has forced it out 
by degrees. I understand from good authorities that that 
bulkhead is out of line now. 

Q Did you observe in your investigation of the property 
any—will you state whether or not you observed anything 
that might indicate the existence of concrete on that prop¬ 
erty? A Undoubtedly. I took photographs of this entire 
area, and there is a tremendous quantity of concrete scat- 
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tered over the various areas, especially along the east line 
of Lots 1, 2 and 3, and a portion of 4. 

Q Mr. Watson, I will ask you if those are the photo¬ 
graphs that you have mentioned? A Yes, sir. I took 
these myself on the 4th day of December, this year. This 
shows the back end of the lots- 

Mr. Partridge: Wait a minute. 

Mr. MacLeod: Just a minute. 

By Mr. MacLeod: 

Q They were taken by you; and what date? 

985 A On the 4th day of December, this year. 

Q What time? A Between nine and ten o’clock. 
I live in the country, and on my way up from Marlboro I 
stopped by and took them at that time, which was most 
convenient for me. 

Q Do those pictures accurately depict the conditions 
that existed there? A Yes, sir. 

Mr. MacLeod: I offer them in evidence, Your Honor. 

I ask they be marked Plaintiff’s Exhibits E-l, 2, 3 and 4. 

(The photographs referred to were marked Plaintiff’s 
Exhibits E-l, through E-4, for identification.) 

By Mr. MacLeod: 

Q Would you state what direction those pictures were 
taken from? You can see from this map, and state it orally 
so it will get in the record. A Those pictures were taken 
from below the cut on the hill side, a portion of them. Of 
course the one shown on T. Street was taken right through 
T. Street. But these others were taken below, in other 
words, to T. Street from the hill. There is a high bank 
there. 

Q You don’t mean to the east of T. Street, do 

986 you? T. runs east and west. A That is in this 
direction (indicating), a northeasterly direction. 

Mr. Partridge: We have no objection to these photo¬ 
graphs. 

Mr. MacLeod: I offer them in evidence. 

The Court: Plaintiff’s Exhibit E-l, 2, 3, and 4 are 
received. 
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Mr. MacLeod: Thank yon, sir. 

(The Plaintiff’s Exhibits E-l, E-2, E-3, and E-4, pre¬ 
viously marked for identification, were received in evi¬ 
dence.) 

By Mr. MacLeod: 

Q Now, Mr. Watson, referring to Plaintiff’s Exhibit E-l, 
I will ask yon to state for the record what that shows with 
respect to the existence of concrete? 

Mr. Partridge: If Yonr Honor please, I submit the 
picture speaks for itself. 

Mr. MacLeod: Your Honor, the pictures are of a cut in 
land. 

The Court: The objection is overruled. I think they 
may be interpreted. 

Mr. Partridge: All right, sir. 

The Witness: This shows stratas of concrete all through 
this area. 

By Mr. MacLeod: 

Q You personally investigated that and found it 
987 to be a concrete formation? A That is correct, it 
is a concrete formation. This is rather thick through 
here, very heavy. This is more in stratas, layers. I think 
there is a better picture than this of that one particular 
piece (indicating). You have another one there, I think, 
Mr. MacLeod. 

Mr. Partridge: Do you mind me asking him where 
those various pictures were taken from? 

Mr. MacLeod: I did ask him. No, Mr. Watson, those 
are the four. 

By Mr. MacLeod: 

Q Mr. Watson, would you take each picture and state 
where you were when you took the picture, and refer to 
this map and locate it somewhere around this map? A 
This E-l, that is the first one I took. Let’s see, T. Street 
I think would cut along in here (indicating). This was 
taken at an angle this way, to be in a northeasterly 
direction. 
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Mr. Partridge: Could lie mark on that map? 

The Witness: This is only approximately, now. I could 
not put my pencil right on the exact spot this was taken. 
But I would say from about in here (marking map). 

Mr. Partridge: If you don’t have any objection, Mr. 
MacLeod, we might take that same map we marked the 
other photographs on so it will be referrable. 

988 Mr. MacLeod: All right. That is in Plaintiff’s 
exhibits. Plaintiff’s A, I guess. Well this is Plain¬ 
tiff’s A we are using. 

This doesn’t show this was received. 

The Clerk: My sheet shows that. 

Mr. MacLeod: All right. 

The Clerk: Oh no, it was not received, Your Honor. 
Mr. MacLeod: I am almost certain I offered it and it 
had the areas on it. 

The Clerk: You mean Plaintiff’s A? 

Mr. MacLeod: Yes. 

The Clerk: Oh, yes, it is received. I thought you meant 
Defendants’ A. 

The Court: Is that it? 

Mr. Partridge: Yes, sir, this is the one the other pho¬ 
tographer used. 

Mr. MacLeod: Is this in evidence? 

Mr. Partridge: Yes. 

Mr. MacLeod: What is the number? 

Mr. Partridge: I don’t know. Here it is—Defendants’ H. 
Mr. MacLeod: Was that received? 

Mr. Partridge: Yes. 

• • • • 

989 The Witness: It was taken from about in here 
(indicating). 

Mr. Partridge: Would you mind marking that? What 
is the number of that photograph? 

The Court: E-l, that is. 

Mr. Partridge: E-l. 

The Witness: Now this E-2,- 

By Mr. MacLeod: 



643 


Q Mr. Watson, before you mark those further- 

A This E-2 was taken from the other side. 

The Court: Wait just a minute, please. 

Mr. MacLeod: Your Honor, I must admit that the 
witness ’ testimony at this time is a surprise to me. May 
I cross examine him? 

The Court: Yes. 

By Mr. MacLeod: 

Q Mr. Watson, in referring to T. Street, do you recall 
property in square 664, lying west of Water Street, the 
property on which the building occupied by the Pioneer 
Oil Company is located? A Yes, sir. 

Q And that property was graded to the regular highway 
grade established by the Highway Department? A Graded 
for 11 feet. 

Q And extending from that grade, and cutting 
990 through the lower part of this property, and over 
T. Street, did you notice any physical condition 
there? Was there a gully running through there that acted 
as a drain for that low area? A There is a gully. I was 
coming to that in this next photograph I had. There is a 
gully cut through. • 

Q I will ask you if photographs were taken through 
that cut there? A This is a cut in this photograph here, 
was taken facing the cut, showing where the cut came in. 

Q I am asking about all four of them. Were they all 
taken through that cut which was cut through this land and 
T. Street? A I can’t say they were all taken through 
the cut, no, sir. Some of them were taken on the opposite 
side of the cut, on the hill side. 

Q Well, will you proceed to mark the places where you 
took the pictures? 

The Court: Take E-2 next. 

The Witness: E-2, this is a close-up. This was taken 
from the hill side. This thing confuses me because T 
Street is not cut in here. I would say that was taken up 


644 


about this angle, about there (indicating), as near as I can 
get to it. 

The Court: Put a little arrow there. 

The Witness: Yes, sir. That was also in a north- 

991 easterly direction. 

Mr. MacLeod: May I see that picture? 

The Witness: That is on the hill side. You can see the 
cuts between where I stood and the opposite side. 

E-3, that was taken from the opposite side of T. Street 

and where Water Street is cut in, about the depth of- 

Mr. MacLeod (pointing): Here is Water over here. 
The Witness (continuing): Water Street is cut in just 
about the depth of the buildings on the opposite side. I 
think they are about 60 or maybe 75 feet wide. There is 
a cut in there. That was taken from the comer of what 
would be T. and Water Street, looking northward to 
where the cut stops. 

By Mr. MacLeod: 

Q That is the gully that I mentioned, or the drain that 
has been cut through from this other property running 
down to the branch, is that correct? A You mean through 
Water Street? 

Q I mean this picture is of that cut through there. 
A No, this doesn’t show. This is where the street has 
been opened up showing the grade line, the westerly line of 
Lots 1- 

Q I see. This is the bank along the east line of Water 
Street, is that correct? A That is correct, that is the 
bank because it was caused by the cut. 

992 Q Can you put your mark where that was taken? 
A It was taken at this comer, as near as I can get 

to it (indicating on map)—E-3, isn’t it? 

Q E-3. A Now this E-4, that is a rear section, Lots 
1, 2 and 3, open sections of T. and Water Street; that was 
taken, I would say, over about this same direction but in 
a more northerly direction, showing the cut. I would say 
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this was taken from about in this angle here (marking on 
map), looking north. 

Mr. Partridge: Would you make an “x”, please sir? 

The Witness i There’s an “x” in each one. 

Mr. Partridge: You neglected to make your “x” here. 

The Witness: Oh, I see. I think that covers all I have 
in there. 

Mr. Campbell: Do you have E-4? 

The Witness: Yes, sir, E-4. Now I have- 

Mr. MacLeod: Thank you, Mr. Watson. 

By Mr. MacLeod: 

Q Now did you take other photographs of the property 
in connection with your appraisal? A I did. 

Can you state for me if those are the photographs which 
you took? A Yes, sir, they are the ones. 

993 Q Were those taken in connection with your 
appraisal that was made and of your own volition, 
without request? A These were taken, I think, around 
about between the 15th and 17th of November—it was a 
Saturday, the 15th day of November, because it was a 
Saturday. 

Q They were all taken by you? A All taken by me, 
yes sir. 

Q On the 15th of December? A That is right. 

Q Do these photographs accurately depict the condi¬ 
tions as they then existed, and what they purport to show? 
A In my opinion they do, yes sir. 

Q I believe I asked you if you took them on December 
15th. I meant November 15th. A November 15th is 
correct. 

Mr. MacLeod: I will offer them in evidence, Plaintiff’s 
Exhibits F-l, 2, 3, 4, 5, 6, 7 and 8. 

(Photographs described were marked Plaintiff’s Exhi¬ 
bits F-l to F-8, inclusive, for identification.) 

Mr. MacLeod: There is one picture on the back of that 
first sheet, Mr. Campbell. There were three photos, one 
on the reverse side of Plaintiff’s F-l. 
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Mr. Partridge: We have no objection to those, if Your 
Honor please. 

994 The Court: Then Plaintiff’s F-l through F-8, 
inclusive, are received. 

Mr. MacLeod: Thank you, sir. 

(Plaintiff’s Exhibits F-l thru F-8, inclusive, previ¬ 
ously marked for identification, were received in evidence.) 
By Mr. MacLeod: 

Q Mr. Watson, I notice that this photo which is on the 
reverse side of Plaintiff’s F-l is not identified. Would you 
state where that picture was taken, and what it shows? 
A That photograph was taken from the edge of the bulk¬ 
head,—is that wash rack in here? That photograph was 
taken from about this point, right at the water line (indi¬ 
cating). This doesn’t show it down here but this line runs 
down there, the water line. It was low tide when I took it, 
right down as close to the water as I could get and I took 
it in this direction here (indicating). 

Q You took it in this direction here? A That is 
right. 

Q That frame here corresponds with the wash rack 
as shown on this plat which is Plaintiff’s Exhibit H? 
A That is correct. Now this section of the rack is about 
a third. In other words, about a third of that rack is 
shown. Take it from this direction and that will give you 
an idea where that was taken from (indicating). 

995 Q What, was the character of the land between 
where you took this picture and that wash rack, 

would you say? A I would say the majority of that was 
rather heavily covered with concrete mixed residue. 

Q Is it a slope or what? A There is a hump that 
doesn’t show here. There is quite a hump in it and then 
a drop, and then a slope. The contour to this land is 
rather confusing here. There are various grades from 
one end to the other. There isn’t any stabilized form to go 
by at all in there. 
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Q Would you state where the bottom picture on the 
front side of Plaintiff’s F-l, where that was taken from 
and point it out on the plat? A Now, that was taken— 
let me get that wash rack down here and find out where 
that is on it first. That was taken from just this side of 
the wharf, that is up in this section (indicating), across 
towards the northwesterly direction from the wharf, I 
imagine that would be, looking towards the Potomac Elec¬ 
tric Power Building. 

Mr. MacLeod: Just so the record will be correct, north 
will be this way and Potomac Electric Company would be 
that way (indicating)? 

The Witness: Then that would be looking southwest 
from it. 

Mr. MacLeod: Now wait a minute. 

996 By Mr. MacLeod: 

Q This is marked looking north over that section. 
Where would that be on here? A That would be—let me 
get this bulkhead in here now. Well, that was taken 
further down; that was taken from down here at the foot 
of where this was setting out. That doesn’t show in here 
at all. I would say along in here somewhere. I don’t know 
the exact spot. The section of it does not give it to me. 

Q My point is this: is the Potomac Electric Power 
Building shown here? A That is correct. 

Q So you would not be looking northwards. You would 
be looking south. Your northerly direction is away from 
this Potomac Power Company. A This is northerly this 
way, isn’t it? 

Q Yes; but your Potomac is down there (indicating). 
A They are back ends of lots, aren’t they? 

Q I just want to be sure there is no mistake on it. 
Wherever you took the picture is all right. A In that 
case—I know, but the Potomac Electric Power, when I am 
down below here (indicating), the Potomac Electric Power 
is south of S. Street? 
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Q That is correct. A South of S. Street. Well, 

997 I am looking now towards the section of the Potomac 
Electric Power Company that abuts along what 

would be not the Water Street line but near the line of 
Water Street, beyond it. So I still think it is taken in a 
northerly direction. 

Q All right, sir. 

Mr. Watson, in making your appraisal, arriving at a 
valuation of the property, did you consider sales of other 
properties that might be comparable? A I did, sir. I 
got all the data I could from that immediate neighborhood. 
There were twelve sales that I managed to assemble, in 
my opinion were comparable. 

When I say comparable I mean as to industrial land. 
That doesn’t mean they are comparable to the others. 

Q Mr. Watson, you have been present in court and 
heard the evidence that has been offered as to sales of 
other lands in the immediate vicinity? A Yes, sir. 

Q Did you investigate any other sales in addition to 
those? A I have a number here. I don’t recall. I didn’t 
make a notation of all of those that were recited by the 
other people. But I have in here twelve sales that I can 
give you. 

Q Well, did you investigate a sale of land in Lots in 
square 613? 

Mr. Partridge: If Your Honor please, I assume 

998 Mr. MacLeod is going to prove up this sale that you 
are speaking of now later on? 

Mr. MacLeod: Not necessarily, no. 

Mr. Partridge: Well, object to testimony by Mr. Watson 
as to sales. It seems to me that it is hearsay as far as he is 
concerned. The best evidence of the sales are the contracts 
of sales. 

Mr. MacLeod: Your Honor, I am trying to show the 
witness’ qualifications and his ability to arrive at an opin¬ 
ion of value by asking him if he investigated certain sales. 
He is not going to testify to the price. 
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Mr. Partridge: Well, I withdraw my objection under 
those circumstances. 

By Mr. MacLeod: 

Q Did you investigate the sale of land in square 613, 
the sale made May 27,1946, conveyance by Frank R. Davis, 
and another Trustee, to Donald Gunter and Abe Draisner? 
A I did. 

Q Are you familiar with that land? A I am, yes sir. 
Q Did you check the area of it? A I did. 

Q Are you familiar with the sale of lots 801 and 809 
in that same square 613, a sale made by J. M. Bell, 

999 and wife, to Donald Gunter, and Abe Draisner? A I 
am. 

Q And a sale made June 5, 1946? A I am. 

Q Sale of lots 811 and 816 in the same square, sale June 
5, 1946, made by R. Lyman Sexton to the same grantees? 
A I am. 

Q Where is that property located with respect to square 

east of 664? A That property- 

Q Do you want the plat book? A Yes, I will have to 
have that plat. 

Mr. Partridge: If Your Honor please, I object to the 
use of this plat that has in it the sales marked that the 
witness is talking about. 

I submit that he ought to testify of his own recollection 
and not according to a plat which was not in evidence, 
which Mr. MacLeod shows him. 

Mr. MacLeod: It’s the first time I have ever heard of 
an objection to an expert testifying to material which he 
used in arriving at his opinion. 

Mr. Partridge: There is no testimony that he used 
that in arriving at his opinion, this particular plat. 

By Mr. MacLeod: 

Q Did you determine when you checked these 

1000 sales the location of that land? When you checked 
these sales how did you determine the location of 

that land, Mr. Watson? A Why, from the plat book and 
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from the description, I went down and looked at it. One 

section was First and V. Streets, Southwest, square 613- 

• • • • 

1001 Q Mr. Watson, I believe when we recessed that 
you were stating the sales of properties you con¬ 
sidered comparable that you had considered, and I believe 
you had testified that you knew and had investigated the 
sale of lots in Square 613. There were three sales that 
I called your attention to, and you stated you had consid¬ 
ered those, knew of the sales, and investigated them. 

Would you tell me other sales that you considered as 
being comparable sales? A Yes. I have Lots 4 and 5 
in Square South of 667. By the way, I had that listed for 
sale and it was sold one day ahead of my contract. 

The Court: What square is that? 

The Witness: South of 667, your Honor. 

By Mr. MacLeod: 

Q And would you state where that square is 

1002 located? A Southeast corner of First and Y Streets, 
Southwest. It is up very close to the War College 

land. 

Q The southeast corner of First and Y Streets? A The 
southeast corner of First and Y, Southwest. 

Q And was that a sale from Lawrence J. Waggaman 
and Francis W. Hill, Jr., to John S. Reece? A That is 
correct. 

Q An area of 15,901 square feet? A That is correct. 
Q Without stating it, did you investigate and find what 
the sale price was? A Yes, sir, I know what the sale 
price was. 

Q Will you continue with other sales you considered 
comparable? A Yes, sir. I have Square 664. That is 
Half, Water, T and S Streets, Southwest. Lots 3 and 7. 
That was sold on July 30, ’45, by James E. Reeves, and 
wife, Agnes, to Richard H. Hall. 
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Q That is the square immediately to the west of the 
land we have here? A Yes, sir, and that same square, 
Lots 4 and 5. It is along Half Street, Water Street, and S 
Street. In that location. 

Q That was the sale about which Mr. Walsh 

1003 testified this morning, was it not? A That is right, 
sir. 

Q And the sales price, from his testimony was $1.00 
per square foot? A That is correct. I know Mr. Walsh 
told me that himself, and I know Mr. Thomas mentioned it, 
and I know them both very well. 

Q Will you continue with other sales that you have 
considered? A Square East of 708, Lot 800. 

Q Did you consider other sales in Square 664? A 664, 
Lots 1 and 2, on the comer of Half and Water Streets. 

Q And that is the sale that was proven here to be made 
at the rate of $2.12 a foot, also the testimony of Mr. Walsh; 
is that right? A That is correct. 

Q Will you continue, Mr. Watson, please? A Lot 800, 
Square 708- 

The Court: Didn’t you say something about 708? 

The Witness: East of 708, your Honor, Square East of 
708, Lot 800. 

The Court: I see. 

The Witness: That was sold on the 10th day of Decem¬ 
ber ’46, by the Smoot Sand & Gravel Company, to the 
Standard Oil of New Jersey. 

1004 Lot 800, by the way, is known as Lot 806, and it 
takes in half the bed of R Street, East of Half 

Place. It is about 42.5 by 200; 8,884 square feet. 

It does not include the 10-foot strip down at the river 
front. 

By Mr. MacLeod: 

Q What other sales, Mr. Watson? A Square 706, 
Lots 3, 4, and 5. That is 1,504 South Capitol Street. That 
was sold on the 15th day of December, ’43, by Annie M. 
Hardesty, to Frank and Andrew Schroff. 


i 
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Q Is that the sale that was testified to today by Mr. 
James! A That is correct. 

Q And the contract offered in evidence showing the sale 
of $1.21 a square foot! A That is correct. 

Square 658, Lots 1, 2, 3, 4, and 6. That is Half Street, 
between Potomac Avenue and First Street, Southwest, with 
three street frontages, and also a railroad siding. 

Q "Where is that, again! A That is Half Street, be¬ 
tween Potomac Avenue and First Street, Southwest. 

Q Does that comprise the entire block! A No. My 
recollection is, I think there are one or 
- 1005 two pieces in there. I think the High Ice Cream 
Company occupies a portion of that block. 

Q Is that Square 658! A Square 658; yes, sir. 

Q How many square feet were in that sale! A 69,996 
square feet. 

Q What was the date of the sale! A That was made— 
that happened about the same date, about the 15th of 
December, ’43. 

No, wait a minute. Pardon me, please. 

It was May 16, 1945. 

Q Will you continue, Mr. Watson, please! A Square 
660, Lots 11 and 801. They were at the southwest corner 
of South Capitol & Potomac, Southwest. That was sold 
on the 2nd day of February, of ’45, by George A. Martin 
and Thomas H. Martin, to Standard Oil Company of New 
Jersey. 

Lot No. 7- 

Q Just a minute, Mr. Watson. 

That sale of Lots 11 and 801, in the property of South 
Capitol and Potomac Avenue, how many square feet were 
there in that! A 23,420. 

Q Is that the sale that was proven here to have been 
made with the approval of James Martin, at the 
1006 rate of $1.55 a square foot! A That is my recollec¬ 
tion; yes, sir. 


Mr. Partridge: If your Honor please, I ask that Mr. 
MacLeod not lead the witness. He is testifying his recol¬ 
lection here and supplying the information to give the 
answers to it. 

Mr. MacLeod: I am merely trying to identify the sales 
and tie them in with the evidence that has been offered in 
the case, and I expect to prove by the witness that the sales, 
the ones that I proved, were comparable. 

The Court: No harm has been done. 

Mr. MacLeod: And all of this in evidence, I think, Mr. 
Partridge. 

Mr. Partridge: Well, I just ask that you refrain from 
leading the witness. That is all. 

By Mr. MacLeod: 

Q Continue, Mr. Watson, please. You said Lot 7, I 
believe. A Lot No. 7. That is in the same square, 660. 

The Court: Just a minute, now. 

I think it is helpful to the Court if these properties are 
identified as to others that have been testified to. 

Mr. Partridge: Yes, sir, I think that is helpful, but 
what I object to is going further than that and putting 
words as to the price in the witness’ mouth, because 
1007 one of the pertinent factors is whether or not the, 
witness considered that particular price when he 
was making his valuation. 

I don’t object at all as to . 

Mr. MacLeod (interposing): Oh, I will tie it up anyway. 

I have asked him on about every other one if he consid¬ 
ered the price or knew of the price. - 

The Court: All right. 

By Mr. MacLeod: 

Q Mr. Watson, all of these sales that you are now tes¬ 
tifying to, did you investigate to determine the price at 
which the properties were conveyed? A I did; yes, sir. 

Q And you considered that price in arriving at your 
valuation of the property under consideration here, did 
you not? A I (fid 
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Q Will you continue? I think you were talking about 
Lot 7. A Lot 7. 

Q In the same square? A Same square. That is at 
the northwest corner of South Capitol and E Streets, 
Southwest. That is not very far from this land that they 
are appraising today in condemnation. 

Q Is that the property that is the so-called Gensburg 
property that was proven here to have been sold at 

1008 $1.25 per square foot? A That is correct. The 
Gensburg property. 

Q At the corner, a block removed from this property 
, under consideration here? A Eight. The northwest cor¬ 
ner of South Capitol and E Street. 

Q Will you continue, please? A Do you want the area 
of that? 

Q Yes, please. A 18,500 square feet. That was sold 
by George A. and Thomas H. Martin to Morris J. Gensburg. 

Square 603. These lots are at the southwest comer of 
1st and Q Streets, Southwest. 

Lots 9 and 10. They contain 16,858 square feet of land 
sold by Charles Graham gLalpine and C. F. E. Ogilby to 
Morauer and Hartzell^ 'Inc. 

1 Q Where is that property, again, please? A South- 

* . ^ west comer of FirSt and Q Streets, Southwest. 

■ ' First and Q? A Yes, sir. The date of that sale was 
on April 17, ’47. 

;V> Q Did you investigate that sale and determine what 
r the rate was? A I did. Yes, sir. 

Q And consider it in arriving at your valuation 

1009 of Square East of 664? A I did. 

Square 607- 

Q • • • With respect to that particular sales, did you 
investigate the reason for that purchase by Morauer and 
Hartzell? A The reason for it? 

Q Yes. A No, sir, I didn’t investigate that of record. 
I took it for what it was worth. 

Q Would you state whether or not you investigated to 
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determine whether the grantees owned other land in the 
square? A I knew they owned other ground; yes, sir. 
Alm ost, immediately adjoining this. They owned other 
ground in there, and it may have been done to fill in their 
holdings. 

Q Can you state whether or not you know the extent 
of their holdings in that square? A I don’t know. It is 
quite a long area. I don’t recall now just what the area 
was. 

Q A major portion of the square? A I beg pardon. 

Q A major portion of the square? A A major por¬ 
tion. I would say close to two-thirds, would be my guess 
of it. 

Q Will you continue, Mr. Watson? A And 
1010 Square 607, Lot 10. That is at the southwest comer 
of First and S Streets, Southwest, very close to the 
properties in condemnation. 

That was 9,531 square feet of land. 

Q And who was the purchaser? Who were the parties 
to the sale? A That was sold by Mary L. Taylor to 
Rigel 0. Belt. 

Q Is that the sale that Mr. Belt testified here was made 
at Hie rate of $1.25 a square foot? A That is correct; yes, 
sir. 

Q Continue, please. A Those are all I have, sir. 

Q Did you, in your investigation, find a sale of that 
entire square, 607? A 607, yes, sir, that came in after 
I had my report written up. That is the Heurich pur¬ 
chase. 

Q You are familiar with that now? A Yes, sir. 

Q What is that property? A. Mr. MacLeod, I have 
forgotten just the location of it; it is to the west of this. 
It is the land that is in condemnation. It is built up to, 
by the way, by Government development. 

Q Mr. Watson, taking this plat which is a photostatic 
copy of Baist’s Plat Book, will you state whether or not in 
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your opinion these sales to which you have just testi- 

1011 tied, whether you consider that property comparable 
in any way with the land under consideration in 

Square East of 664? A This land that I have testified 
to as being comparable sales, to my opinion is far superior. 
It is solid land and graded, and has all the necessary public 
utilities in, and in some cases most of them, in fact, it has 
railroad facilities which this land has not. 

Now, the land that is in dispute at the present time, 
the only difference that I see in the value of that would be 
that this land that we are trying now in the case, has water 
frontage, which this does not. 

Q How does it compare with respect to topography? 
A Well, as I stated just now, sir, these areas that I have 
testified to are level grades. They are level graded lands 
and are easily accessible to the streets and all improve¬ 
ments. Whereas this land that is in condemnation, has 
grades varying from 25 feet above sea level down to zero 
with the water line. 

Q What is your opinion, based on your training and ex¬ 
perience, as to the usability of these sales that you have 
testified to, as compared with the usability of Square East 
of 664? A I would say that the sales I have testified to 
as being comparable are a great deal more usable because 
of the fact that it is actual land in there, than these 

1012 sales of these various sections that are now in dis¬ 
pute. For the reason that solid ground that is on 

grade, is, in my opinion, better situated. 

Q Mr. Watson, do you have an opinion as to the highest 
and best use to which the lands in Square East of 664 
might be put? A I have, sir. In my opinion, the land 
in its present state and condition, is now developed to its 
highest and best use. That is, for the sand and gravel, 
and concrete mixing business. That is in its present state 
and condition. 

Q Would you have any opinion as to any other use that 
might be made? A Oh, it could be used for lumber yard 
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purposes, it could be used for warehouse purposes, for 
storage of various materials. It could be used for oil, for 
the purpose of oil storage. 

Q Do you know the zoning property? A I do, yes, 
sir. It is zoned industrial 90-D. 

Q Did you check in considering these comparable sales 
to determine the zoning in those squares and those parcels 
of land; and, if so, what was your finding? A I cannot 
say that I did, in all, but I am sure that all that industrial 
area in that vicinity is the 90-foot height and zoned D, 
Industrial. 

Q Would you have an opinion as to the compar- 

1013 ability of the properties, considering the uses to 
which the properties might be put in comparison 

with Square East of 664? A Well, as I stated before, 
these comparable sales that I have given you, sir, are 
much better adapted to any use than otherwise the con¬ 
crete sand and gravel mix business. I don’t see how it 
could be utilized for any other purpose in its present state 
and condition. 

Q Did you arrive at an opinion as to the possible en¬ 
hancement or diminution in value of Square 664, by reason 
of its being adjacent to water? A Yes, sir, I taken that 
into consideration in my appraisal. 

Q What is your opinion? A Well, my opinion is that 
the water front is more valuable but not a great deal more 
valuable. Any water front that can be developed, harbor 
put into it and proper wharfage, would be valuable for 
shipments of lumber, or even for coal, on the waterfront, 
by which a great deal of it is brought in that way. 

Q In your experience, do you have any general knowl¬ 
edge of the character of merchandise or materials that are 
generally brought to Washington by boat? A Well, 
there has been some grain, very little, brought into George¬ 
town. Coal and lumber are the principal ones that I am 
aware of. Of course, a fish wharf would be some- 

1014 thing different. There are no fish wharves in this 
vicinity. They are brought in higher up. 
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Q What is the largest quantity of material brought in 
by water? A In my observation, I will say it was just 
a bet between coal and lumber, with probably lumber in 
the majority. 

Q Mr. Watson, in arriving at an opinion of value with 
respect to Square East of 664, will you tell his Honor 
what method you used, how did you go about it, and what 
did you do? A In appraising this land? 

Q In arriving at a dollars-and-cents valuation, what did 
you do and how did you go about it? A Well, in valuing 
this land, as I said before, your Honor, I took into con¬ 
sideration the present condition of the land and what it 
would require to put it into condition to be comparable to 
other land in that immediate neighborhood. 

In other words, if it had a value of so much in its present 
state and condition, a certain amount was spent on it, 
certain things were needed and put in there, then it would 
be comparable with the other land and then the price 
would be higher. 

Q Directing your attention specifically to Lots 1 and 2, 
what, in your opinion, would have to be done with those 
lots in order to devote it to the highest and best use to 
which you have testified and to have the highest 
1015 valuation? A Well, to begin with you would have 
to have a bulkhead put in there. It would be 67.54 
feet long. You would have to have a cut there of at least 
3,150 cubic yards of earth. You would have to have 95.49 
lineal feet of sidewalk and curb. Then you would have to 
have 95.49 feet, lineal feet, that is, of sewer and water. 

Now, that doesn’t take into consideration the fact that 
a railroad, if it is to be comparable to the majority of the 
immediate sections down there that use a railroad, a rail¬ 
road would have to be put in on this. I have not given that 
credit at all. 

Q I didn’t catch that last, which you said. A Running 
a railroad in, I say, would prove another expense. The 
majority of the land dowm there has railroad facilities. 
This has not. 
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Q Did you say you had considered that or not? A I 
said I had not considered that. 

Q Do you have a general knowledge from your exper¬ 
ience in your business of the cost of installing a railroad 
siding on property on this type? A Yes, sir. 

Q Would you state what it is? A Yes. The switch, 
you would have to have a switch, and that is the main 
thing that the railroad charges you for, which would run 
about $1,500.00. That is for your switch-in. Now, 

1016 they don’t charge you for running down the street, 
but running in your building, if you run it into your 

building it is $8.00 a lineal foot for every foot that you run 
it in. 

Q Will you continue, Mr. Watson, as to Lot 3? What did 
you consider would be necessary to be done to that prop¬ 
erty to devote it to its highest and best use and to have the 
highest valuation? A Well, Lot 3 would take practically 
a cut of 1420 cubic yards of earth. It would have taken 
500 cubic yards of water fill. I say that because the cut 
would not be of a sufficient amount to cover the water fill 
that is in there now. It would take 31.83 feet of sidewalk 
and curbs. It would take 31.83 feet of sewer and water. 
It would take 33.75 feet of bulkhead. 

Q Mr. Watson, did you investigate to determine the 
approximate cost of bulkhead that would be suitable for 
the purpose you are testifying to here? A I did, yes, 
sir. 

Q What would be the cost of that bulkhead? A The 
minimum cost is $210 a lineal foot. 

Q By lineal foot, you mean lineal feet along the bulk¬ 
head line? A Along the bulkhead line, yes. 

Q In other words, with respect to this parcel you would 
have 33.77 feet? A That is right. 

1017 Q Will you continue your testimony along the 
same line with respect to Lots 4 and 5? A Lots 4 

and 5, to make them usable—of course, that street in there 
now is not opened up. That is, Water Street has not been 
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opened up. It has an obstruction in the center of it, a big 
filling hopper there at the present time, and it is consider¬ 
ably above grade, about 25 feet. That would have to be 
cut out before Water Street is opened up. 

That would require, in my opinion, about '5,656 cubic 
yards of earth cut. It would require 91.75 feet of sidewalk 
and curb. 91.75 feet of sewer and water, and 77.29 lineal 
feet of bulkhead. 

Q In arriving at your appraisal and estimated value 
of those parcels, did you attribute any value of the land 
that is under water? A I considered that the land under 
water would be worth a certain amount of money, but then 
I figured an over-all value of that fill-in, which you have 
enough earth to fill that water area in with, you consider it 
simply as water area, in my opinion it wouldn’t be worth 
over 50 cents a square foot. 

Q You considered it, then, with the improvements you 
have just suggested? A That is correct, with the im¬ 
provements I have just suggested. As I said before, be¬ 
cause there is an amount of earth sufficient to fill 
1018 in there with, in other words, when the cut is made, 
there would be enough earth left over to fill in the 
water holes with. 

Q Mr. Watson, directing your attention to Lot 6 and 
Lot 800, or original Lots 6, 7, and 8, and disregarding the 
brick office building that is occupied by the Howat Con¬ 
crete Company, and disregarding the boiler and any ma¬ 
chinery and equipment that might be utilized in conducting 
the business on the property, but considering any enhance¬ 
ment that might arise by reason of the wharf adjacent to the 
property, will you state, what in your opinion, was the fair 
market value considering the highest and best use and 
highest value to be obtainable? 

The Court: Are you including the wharf? 

Mr. MacLeod: Including the wharf, yes, sir. 

The Court: And the garage? 
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Mr. MacLeod: All of the real estate, excluding the brick 
office building, and excluding anything that might be con¬ 
sidered machinery and equipment, and the boiler that was 
utilized in connection with the business, you will recall. 

The Court: Yes. All right. 

The Witness: Now, may I interrupt you a minute, 
please Mr. MacLeod? 

My appraisal of the wharf is separate and distinct from 
the appraisal of these properties. 

1019 By Mr. MacLeod: 

Q All right, give me the lots and the enhancement 
by reason of a wharf. A The square footage in Lot 806 
is 32,294.1 square feet. 

The Court: Give me that again, please. 

The Witness: 32,294.10 square feet. 

I value that in its present state and condition at $2.32 y 2 
a square foot, approximately, or $75,110.00. 

The improvements, excluding the boiler that you just 
mentioned and the house, the office building that is in the 
middle of what would have been South Capitol Street, the 
improvements are $11,345.00. Giving a total value of 
$86,455.00 for Lots 6 and 800. 

The Court: How much is that? 

The Witness: $86,455.00. 

By Mr. MacLeod: 

Q Does that include the wharf? A No, sir, it does 
not. 

Q What enhancement do you attribute to the wharf? A 
There is no ground with that wharfage. The only thing 
that is desirable there is as a landing place for Smoot 
Sand & Gravel, or whoever might use it. I give that a flat 
valuation of $5,000 for its usage. 

That is 2,350 square feet. I think that figures 

1020 about $2.20 a square foot, I believe, or close to it. 

Q What was that figure, Mr. Watson? A 
$5,000.00. There are 2,350 square feet of wharfage. 
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By the way, there is an area at the north end of that 
wharf that is in the street line; that is, beyond the street 
line of S Street, there is a portion of that in there. I think 
I can give you the exact frontage of that overlap. 

The Court: How much a square foot is that? 

The Witness: $2.20, roughly, your Honor. It is not 
exact, but roughly $2.20. 

There are 325 square feet of that wharfage that is in the 
street, in S Street. 

By Mr. MacLeod: 

Q Mr. Watson, I might digress here a moment. In 
your investigation of this property, would you describe 
what you observed in connection with this wharf and the 
wharves to the north of it? A You mean where the old 
municipal wharf was? 

Q No, the Gulf Oil wharf. A Well, the wharf that 
was built there for the oil people? 

Q That is right. A Well, that is in such an angle 
there now, your Honor, that it makes this wharf pretty 
hard to use; that is, this concrete wharf. It is almost im¬ 
possible to get in there. In other words, they could 
1021 have come in and swung around and gotten back 
out, but now they have to back in with it and 
pull it out after they back in. They cannot turn around 
as they did before to get the use of this wharf. 

The other day there was a tanker down there, I suppose 
a 175-footer, and the day before that this barge had come 
in and I saw that myself—it may have been two days be¬ 
fore that—and instead of coming in and making a turn, 
he had to back fill on it and push it in forward. 

By Mr. MacLeod: 

Q When you viewed the property, I believe on last 
Friday, you say there was a tanker at the Gulf wharf? A 
Yes, sir, a 175-footer in there. 

Q Did you observe whether or not it projected beyond 
the north line of the Martin wharf? A Excuse me. I 
didn’t get that. 
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Q Did you observe whether or not that tanker pro¬ 
jected in front of the north line of the Martin wharf? A 
No, that tanker, Mr. MacLeod, was on the other side of 
the wharf. It was on the other side. It wasn’t between 
this wharf and the oil wharf. It was on the other side of 
it, sir. 

Q No, but what I am asking is, it was tied to the Gulf 
wharf which projects further into the river, and I am 
asking whether it extended south of the north line 

1022 of Martin’s wharf. A For a considerable distance; 
yes. Quite a distance. 

Q In your opinion, would it have been possible to have 
made any normal use of the Martin’s wharf with that 
tanker there? A I would say no. 

Q Did you observe in your investigations of this prop¬ 
erty the method that was being used to unload sand and 
gravel on this wharf, on this property? A Yes. I just 
recited that. You have to back and fill to get into there. 

Q Where were they tying up the barges? A They 
were tying up at—that would be, well, the last one I saw in 
there was tied up in the east front of the wharf, that is, 
the widest frontage of it. 

Q Would you consider that construction of bulkheading, 
as you have testified, along the entire frontage here, would 
that have interfered with the use of this property for the 
uses that you have testified are the highest and best uses? 
A In the construction of a new bulkhead? 

Q Yes. A It would add materially to it. If you had 
a bulkhead in there you would have a harbor to come into, 
and wouldn’t necessarily have to build a wharf out there. 

Q Mr. Watson, directing your attention to Lots 4 and 
5, did you follow a similar method in arriving at the 

1023 valuation of that land, considering its highest and 
best use? A I did. 

Q And improving it to return the highest value? A I 
did. 
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Q What was your valuation of those lots? A You 
want lots 4 and 5? 

Q 4 and 5; that is right. A There was 24,725 square 
feet of land, that I value at $29,670 in its present state 
and condition. That is at the rate of $1.20 a square foot. 

The Court: Give me that total again. 

The Witness: $29,670, your Honor. That is at the rate 
of approximately $1.20 a square foot. 

By Mr. MacLeod: 

Q And Lot 3, Mr. Watson, what, in your opinion, is the 
fair market value? A Lot 3, 14,988 square feet, a value 
of $21,688 in its present state and condition, at the rate 
of $1.45 a square foot. 

The Court: Twenty-one thousand what? 

The Witness: $21,688, your Honor. 

The Court: And that is at the rate of what? 

The Witness: $1.45 a square foot, approximately, your 
Honor. 

By Mr. MacLeod. 

1024 Q That is in its present condition, Mr. Watson? 

A In its present state and condition. 

Q And Lots 1 and 2. A Lots 1 and 2,19686 square feet, 
that I value at $26,770 in its present state and condition, 
which is at the rate of $1.36 a square foot. 

Q Mr. Watson, in arriving at those valuations, did you 
give full consideration to the various matters that you have 
mentioned as to comparability to other sales? A I did. 

Q Did you arrive at a square-foot rate that, in your 
opinion, compares favorably with the prices paid for these 
other lands ? A The average sales of 12 sales in that im¬ 
mediate area is about $1.30 a square foot. That is the 
average for the 12 sales. 

When this land is put in proper condition, its value, in 
my opinion, and according to the way I figure it out, would 
be about 70 percent greater than the average sale made 
there at $1.30 a foot. 
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Q Does that, in your opinion, compensate for the adja¬ 
cency of this property to water, or does it include that? A 
It included that but only as I stated, if you consider water 
alone, you have a value of about 50 cents on the water area, 
but I have taken the over-all with the idea that there 

1025 is a sufficient amount of cut in there, or residue of 
cut to fill in these various depressions. 

Q I don’t think I asked you, but I will now: Are you 
familiar generally with the cost of grading, and so forth? 
A Yes, sir, I am. We have done a great deal of grading 
in the office down at Cedar Point, Maryland, and also out 
in Seat Pleasant, Maryland, at the intersection of Roosevelt 
Avenue back of the high school. We have just finished up 
a job out there. 

Mr. MacLeod: Your witness, Mr. Partridge. 

Cross-Examination 
By Mr. Partridge: 

Q Mr. Watson, what riparian rights did you consider 
as going with this land? A Now, which one have you 
reference to? All of it, you mean? 

Q All of it, yes, sir. A All riparian rights that exist 
south of the old line of the original lots. 

Q What did you consider that those riparian rights 
were? A Beg pardon. 

Q What did you consider that those riparian rights 
were? A Well, I considered that all of the ground, 

1026 according to information I have, all the ground 
lying to the east of the original line of the original 

lot—that is, the original real line of the original lot—back 
to the present bulkhead line. 

Q Yes, sir. A As I understand it, that is my under¬ 
standing of it. 

Q What riparian rights did you consider that that land 
had? A Well, I don’t quite get that. I don’t understand 
that question. They have riparian rights clean to the 
bulkhead only. That is to the bulkhead line. 
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Q Well, did you consider that they had any riparian 
rights past the bulkhead line? A No, sir, I did not. 

• • • • 

Q I believe you said that you considered the highest 
and best use of the property was for a sand and gravel 
place, as it is being used now? A In its present state 
and condition. 

1027 Q Well, when you were considering the value, did 
I understand you to say that you considered the cost 

of putting bulkheads in? A That is to bring it up com¬ 
parable to other similar land in the immediate vicinity, 
adjacent to or those close to it. 

In other words, if you are going to bring it on the same 
level and plane with other properties, then these things 
are necessary. It is usable as it is now in its present 
state for the sand and gravel and concrete mixing business, 
but in order to use it to advantage for any other business, 
you are going to have to level out and give this ground, 
in my opinion, the same finish that you have the other land 
near-by, that is already, as I said before, original land. 

In this particular section you only have about 70 foot 
frontage or depth, rather, from west to east, of the original 
land. The balance behind that is all filled and you have to 
take care of that in some manner to make it practical for 
any real development. 

Q Well, I am sorry, but I am confused at this point. 
You mean that you have got to make these improvements 
for another use than the gravel use in order to use it for 
something else than the gravel use? A In my opinion, if 
you wanted to bring this up, for instance, for ware- 

1028 house purposes or for even the lumber business, why, 
you have got to have more or less of a level, that 

these things would be necessary that I have just quoted, 
to bring it up, and that then would be its highest and best 
usage at that time. 

Q Yes, sir. 
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Now, if you wanted to use it for a marine railway, do you 
think those things that you mentioned, i.e., the putting in 
of sidewalk and sewer and the installation and cutting the 
street down to grade, would be necessary? A Yes, sir, 
I do, for a marine railway. Absolutely. You would have 
one section there 25 feet above grade and another section 
probably four or five feet below grade. You would have to 
level off in some manner. 

Q Now, suppose you used it as an oil storage property 
in the same way that Gulf is using that property across 
the street; would those things also be necessary? A In 
my opinion they would be; and, furthermore, I don’t think 
that the topography of that land as it is at the present time 
is such that it would stand much weight. You would have 
to do a tremendous amount of cutting and filling in there 
before that could be done properly. 

Q Have you examined that Gulf property across the 
Street, Mr. Watson? A Yes, sir. 

Q Have you noticed any sidewalks or any sewer 
1029 abutting that property? A No, but that, as I un¬ 
derstand, for one thing, that street, I think there is 
some effort being made now to close Water Street at that 
point, and it may be that is why the District has not put 
it in. 

Q But that is being used as an oil storage property and 
has no sidewalks and no sewer in there at all; isn’t that 
correct? A No sewer, did you say? 

Q I understood you to say— A The sidewalks are 
not there, but there is sewer and water. Everything is in 
there but sidewalks. 

Q I see. There is sewer? A Yes, you have sewer 
and water, electricity and telephone, and all the necessary 
adjuncts, with the exception of your finished sidewalk. 

Q Where is the sewer located, Mr. Watson? A To the 
best of my knowledge I think that sewer comes down a 
part of South Capitol Street, maybe as far as R, and cuts 
over. I haven’t got that clear in my mind yet. I would 
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have to show that on the plat book. That would show 
on the plat book exactly where that sewer line comes in. 
There is a sewer line now through S Street. Where that 
comes in from originally, I couldn’t tell you. I don’t know. 

Q Now, Mr. Watson, out of all these sales you 

1030 have mentioned, is there any sale of property with 
riparian rights? A I don’t know of any sales 

down in that area at all with riparian rights, sir. I don’t 
know of any. If there have been any, I missed them. I 
don’t know of any. 

Q Do you think the law of supply and demand has any 
place in the valuation of real estate? A Yes, sir, it does, 
to a certain extent, but I will tell you it has been my ex¬ 
perience with these industrial situations, and I have stayed 
away from it for that reason, it is too long between meals. 

In other words, you will find maybe one buyer wanting 
an industrial site against 25 or 30 buyers for either a sec¬ 
ond-commercial or first-commercial site. 

Now, with a warehouse, in a great many sections of the 
second commercial you are permitted to put a warehouse 
in. In some sections you are not. As I say, I have found 
it more profitable to stick to the first and second commercial. 
I have tried this out once and I wasn’t very successful. 

Q Do you think that industrial zoned property is more 
desirable than second commercial? A No, sir. It has 
been my experience with both second and first that you 
can get a better price out of second and first commercials 
than you can get out of industrial. 

Q How many vacant pieces of real estate are there 
down there in that area that are privately owned, 

1031 that have riparian rights? A Well, very few. I 
think Smoot has probably one block, that is, going 

up easterly, Smoot has some in there. 

Q Is Smoot’s land vacant? A No, Smoot is using 
that himself. He has a plant on that now, and I think 
there is one block just beyond that. Now, whether that is 
Smoot’s or not, I don’t recall. 
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Q I believe you testified that that high ground has some 
advantage in that if you grade the lots you could use the 
high grade to fill in the low spots; am I correct in that? A 
That is correct. If you cut in there, there is a sufficient 
amount of earth to fill in the low spots, and that is upon 
which I base my valuation. 

Q Mr. Watson, I believe you testified on direct examina¬ 
tion how much land was below the high tide line in Lots 
1, 2, and 3, did you not? A No, I only testified as to the 
water holes that are on there, and the dips that came in. I 
testified so many square feet in certain areas. 

Q Was that testimony as to the number of square feet 
that was in those dips from your own observation, or was 
it from the map that you were referring to when you were 
testifying? A Both. I am not going to say that my eyes 
are good enough to judge that there was 5,060 feet in 
there, but I am taking for granted that the plat given me 
by the Government is correct. 

1032 Q You based your valuation, then, on the figures 
that are on that map? A More or less, and what 
I saw. As I say, I just judged from my observation that 
probably that area was correct. 

Mr. Partridge: Mr. MacLeod, may the record show that 
the plat that Mr. Watson referred to is a replica of Plain¬ 
tiff’s Exhibit A? 

Mr. MacLeod: Yes, certainly. I believe he has Plain¬ 
tiff’s A right there. 

Mr. Partridge: Oh, you do have? 

The Witness: Yes. Here it is. 

By Mr. Partridge: 

Q When you were down there on that property, did 
you observe a clump of trees on Lots 1, 2, and 3? A No. 
If there were any down there, it was rough scrub. I don’t 
know if there was anything called trees. I noticed on the 
outside of the line, it looked like on Eastern Branch there 
were two or three trees that were ready to fall over. I 
don’t think that was on your land at all. It was probably 
over here back of this (indicating). 
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Q When yon went over and investigated, were yon ex¬ 
amining to determine where that water was, or did yon have 
that in mind? A Yes, I tried to spot ont this and 

1033 I spotted this area pretty well, for instance. One 
little area I had trouble with down there, bnt I lo¬ 
cated that eventually. I think that is down on this corner, 
I believe (indicating). One small area there which I had 
a little trouble spotting, bnt I caught that eventually. 

Mr. Partridge: May I see Mr. Watson’s photographs, 
please? 

(The photographs were handed to Mr. Partridge.) 

By Mr. Partridge: 

Q Did you observe on that land while you were down 
there, a little square sort of building that was sitting up on 
a timber superstructure? A No, sir, I didn’t notice that. 

Q How long ago were you down there? A I was 
down there within the past week. I think I was down 
there last Monday. I went down there after we adjourned. 

I don’t recall that at all, Mr. Partridge. 

Q About how many times did you go down, Mr. Watson? 
A Let’s see. I was down there twice with Mr. MacLeod 
and twice with Mr. Koones. That is four times. I was 
down there three times taking photographs. That is seven 
times. I would say about twelve times all together. 

Q And you didn’t observe the clump of trees or 

1034 the building? A No, I did not, no, sir. 

Q No, would you mind folding these maps up for 
a moment, please? A No, sir, I will fold them. 

Q I believe you testified on direct—correct me if I am 
wrong—that there was an area of cement there on the top 
of the ground. Am I correct about that? A On the top 
and also throughout the general area I found it, Mr. Part¬ 
ridge. 

Q Now, do you remember where that area of cement 
was, Mr. Watson? A I beg pardon. 

Q Do you remember where the area was? A The 
largest area that I saw and the ones that looked like you 
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would have the hardest time moving, were in the rear, as 
these photographs show, in the rear of Lots 1, 2, and 3. 
That was taken down from about the intersection of Water 
and T Streets. 

Q You remember that? A Yes, sir. 

Q Now, with relation to that wash rack were they? A 
Well, to the wash rack, when you get down there the wash 
rack would then be to the side of it, I guess you would 

1035 say to the west of it, but nevertheless where the 
wash rack is, the portion of this property, as I 

showed you in this photograph, is on the other side of 
what shows where the wash rack is. 

If you have a photograph, I can show you just what I 
mean by that, sir. 

Q • Which photograph do you want, Mr. Watson? A 
The photo that shows the wash rack. 

• • • • 

The Court: Mrs. Burroughs says that F-l was missing 
at lunchtime. 

The Witness: Here you are, Mr. Partridge. I have 
one in my own book here. 

You see, the wash rack extends way over in here. 

1036 By Mr. Partridge: 

Q Excuse me for interrupting you, but will you 
tell me where with relation to Lots 1, 2, and 3, that wash 
rack is located? A That wash rack would be to the 
westward of Lots 1—to the west and south of it, as shown 
on the plat here. 

Q What is to the west and south of that lot? A Well, 
you have, for instance, the Potomac Electric Power and 
that fill of Mr. Belt’s that is coming in there now. 

Q Is that T Street? A T Street has only been opened 
as far as the intersection of— 

Q Would that be within the lines on the map of T 
Street? A It would be practically within the lines of 
it; yes, sir. 
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But this wash rack is way down in here (indicating). 

You see, when I took this photograph, I took this photo¬ 
graph in this direction, which shows about a fourth of this 
wash rack in it I took it over in that direction (indicating 
on map). 

I gave you a portion of the dump that came in through 
the fills. 

Q Now, how large an area around that wash rack was 
this? A Including that in the wash rack? 

Q Well, where was the cement, Mr. Watson? A 

1037 I would make a guess. I suppose maybe 150 feet 
or more. 

Q 150 square feet? A No, lineal feet from the end 
of the line to the beginning of the line of these lots. 

Q 150 lineal feet? A Yes, I would say about 150 
feet. I might be off on that. That is just a guess. 

Q I am sorry, but I am still confused here. You say 
that this cement area extended 150 feet from the wash rack. 
Do you mean a radius of 150 feet? A A radius of 150 
feet, both directions. 

Q In other words, around the wash rack? A Around 
the wash rack. 

Q In other words, there was a sort of circular area 
around the wash rack? A I would say practically a semi¬ 
circle around that wash rack, I would say, yes, sir. 

Q Now, with relation to the grade on there, you testi¬ 
fied there were a number of grades. Did you testify from 
your own observation as to those grades, or did you testify 
from the map? A Now, I am not an engineer, sir. I 
testified from the map and I went over the land and I 
judged the grades I saw are practically what they 

1038 have given me on the map. I am not an engineer. 

Mr. Partridge: Will your Honor allow Mr. Camp¬ 
bell to ask him a couple of questions? 

The Court: Yes. 

Mr. MacLeod: Your Honor, may I state that I think 
that I have no objection to Mr. Campbell asking one or two 
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questions, but I don’t think there should be any extended 
examination, such as two counsel with one witness. 

Mr. Campbell: I won’t extend it. 

The Court: Very well. 

By Mr. Campbell: 

Q Now, did you take any pictures of this area in here 
(indicating)? A Yes, sir. I have a photograph now 
that will show you about where this fill is now. I didn’t 
take all the way up this fill this way (indicating). 

Q Which is that photograph? A Which photograph? 
There are several of them. 

Q Yes, that shows this area around this gut? A That 
That would show that. Well, you see, this harbor, the 
Washington harbor, where that is sitting, that drains into 
this gully and that would show on one of my prints. 
Now, is that the hopper that you were just talking 
about? A No, you are talking about the wash 
1039 rack, the washing hopper. 

Q Now, where were you with relation to Lot 1 
when you took the photograph that was taken here? 

Mr. MacLeod: He has already testified and put a mark 
where he was, your Honor. 

Mr. Campbell: I know, but I want to know where that 
was. 

Mr. MacLeod: There it is right there (indicating). 

Mr. Campbell: I want to know whether it was in the 
street or on the lot 

The Witness: No, there is no street there. 

By Mr. Campbell: 

Q This is Lot 1? A That is correct. 

Q Isn’t that on the corner of T Street? A No, sir. 
This would be T Street, but T Street isn’t in there. That 
is a dead street 

Q It isn’t cut through? A No, sir. 

Q But would it be within the lines of T Street if it 
were cut through? A I wouldn’t swear to it. T Street 
is not through there. 
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Q In any picture that yon have taken, does it show 
this gnt, whether there is water in it or not? A Yes, sir, 
I think it would show yon a portion of it. Not all 

1040 of this gnt, but up here it would show a portion of 
water. 

Q Along in here (indicating) ? A Along in there about 
that place, yes. 

Q Does it show whether or not the ground between this 
water and the river was above high tide or not? A No, 
sir, but I saw at high tide that the water was coming in 
there. 

Q It was running in here at high tide? A It was 
coming in at high tide; yes, sir. 

Q On what day was that? A That was back in No¬ 
vember. Mr. MacLeod was with me at the time we saw it, 
sir. That was some time ago. 

Q Will you give me the date you were there? A I can¬ 
not give you the date, sir, because I don’t remember the 
date. 

Q Didn’t you make a record of the date? A No, I 
didn’t. I just went there for photos; that is all. 

Q Did you notice a little building right near the cor¬ 
ner, just inside of the high tide line when you took that 
picture? A You mean the back end of this place? 

Q Yes, sir. A No, sir. 

1041 Q Did you go over this land between this gut 
and the river? A I am not going to say that I did. 

In the first place, you had water in here to begin with, and 
I did not go in this (indicating). That is less that 4 
feet below grade. 2780 feet of it 

Q One minute, now. Is that land or water? A That 
is land. 

Q That is land? A That is correct. 

Q Did you go over it? A No, sir, I did not go over it. 

Q Was it below high tide? A This is above high 
tide. 
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Q Well, can you state whether or not all the land be¬ 
tween this gnt and the river is above high tide or not? A 
I can state just as your line shows, between the line of this 
gully and between the line of this bulkhead, through here 
is above grade (indicating). 

Mr. MacLeod: Your Honor, I submit this is extended 
examination. 

Mr. Campbell: I am just asking him about this one 
question. 

Mr. MacLeod: You asked to ask one or two questions, • 
and you have been going for about six minutes. 

1042 Mr. Campbell: Your Honor, I will stop, if your 
Honor says so. I am trying to clear this up as to 
high tide. 

The Court: All right, let him answer that. 

The Witness: This land was above high tide. 

By Mr. Campbell: 

Q But inside here is below high tide (indicating)? A 
Absolutely; yes, sir. There is 1928 feet that is below level. 

Q And you figure all of that below high tide? A That 
is correct; yes, sir. 

Q But you cannot give me the date? A No, sir. I 
would say between the 15th and 20th of November. Mr. 
MacLeod was with me. He may have a record of it. I 
don’t know. I haven’t. 

Mr. Campbell: All right; that is all. 

Redirect Examination 
By Mr. MacLeod: 

Q Mr. Watson, in evaluating this property, you evalu¬ 
ated waterfront property, did you not? A Yes, sir. 

Q Did you consider by waterfront— 

Mr. Partridge (interposing): Wait a minute. That 
sounds awfully leading to me, Mr. MacLeod. Please re¬ 
frain from leading the witness on that vital point 
By Mr. MacLeod: 
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1043 Q Will you state whether or not you considered 
that there were special advantages because it was on 

the water? A I do. I think it has special advantages. 

Q What were they? A Well, as I said before, you 
have got a chance of getting wharfage in there that you 
wouldn’t have on an inside area of land. It hasn’t a great 
deal of advantage nor a great deal of value more than the 
same industrial land that has not water frontage. 

Q What do you mean when you say wharfage; you 
have wharfage in there? A Well, if you had the proper 
bulkhead in there with the proper height and dredged out 
properly, boats could come in there and tie right to your 
wharf or bulkhead, and unload. That is the advantage I 
see it has. 

Mr. MacLeod: No further questions. 

Recross Examination 
By Mr. Partridge: 

Q Is that a bulkhead on the bulkhead line, Mr. Watson? 
A There is a bulkhead— 

Q No. You misunderstood my question. 

The bulkhead line you were talking about in answer to 
Mr. MacLeod’s line, to which a boat could tie, is that a 
bulkhead on the bulkhead line? A A bulkhead on 

1044 the bulkhead line; yes, sir. 

• • • • 


Charles C. Koones 

was called as a witness for and on behalf of the United 
States and, having been first duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. MacLeod: 

Q Mr. Koones, will you state your full name, age, busi¬ 
ness address, and business? A Charles C. Koones, K-o- 
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o-n-e-s. Offices in the Southern Building. I am president 
of the Charles C. Koones & Company, and I have been in 
the business 22 years. 

Mr. Partridge: We admit Mr. Koones’ qualifications, 
if your Honor please. 

Mr. MacLeod: If your Honor please, if you have no 
objection, I think that I am moving along here with my 
case with as great rapidity—and I would prefer, if your 
Honor has no objection, to have Mr. Koones state his 
qualifications. I think they will be helpful in your determi¬ 
nation of the issues. 

The Court: You may inquire. 

1045 By Mr. MacLeod: 

Q How long have you been in the business, Mr. 
Koones? A 22 years. 

Q What type of business do you carry on? A Gen¬ 
eral real estate business. We have specialized in the sale 
of industrial and commercial properties. We were the 
sales agent and developer of the New York Avenue com¬ 
mercial and industrial center, which is located on New 
York Avenue and 16th Street, Northeast. We have placed 
a number of out-of-town firms in this development and a 
great number of local firms, such as Hecht Company, Safe¬ 
way Stores, Pittsburgh Plate Glass, and others. 

Q You have specialized, then, in industrial property 
and commercial? A Yes, sir. 

Q Have you had any experience, particularly in the 
area of the Southwest, Buzzards Point? A Yes, I have. 
We have made sales in that area. 

Q Recently? A Recently. 

Q A number of them? A Well, I would say quite a 
few. 

Q Are you a member of any professional organization? 
A I am a member of the American Appraisal In- 

1046 stitute, the Society of Industrial Realtors, a member 
of the Washington Real Estate Board, and was its 

president in the year 1941-1942. I was also a member of 
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the Appraisal Committee of the Washington Real Estate 
Board and served on that committee three years, and was 
chairman two years. 

Q Will yon state your experience in the appraisal field, 
please, Mr. Koones? A I have been appraising for at 
least ten years and among some of the more outstanding 
people that I have appraised for, firms or institutions, are 
the American Security & Trust Company, the National 
Savings & Trust Company, the Metropolitan Bank, Mc- 
Lachlen Bank. I have appraised for the Park & Planning 
Commission, the National Housing Administration, and 
other Government agencies, and for many individuals in 
tax and inheritance cases. 

Q Have you testified for any out-of-town concerns? A 
Yes, for the Guaranty Trust Company of New York—did 
you say testify or appraise? 

Q Appraised. I beg your pardon. A Yes. The 
Guaranty Trust Company of New York, the State Mutual 
Life Assurance Company. Likewise, we are loan corres¬ 
pondents for that company. And Pennsylvania Railroad, 
and Home Life Insurance Company, the Equitable Life 
Insurance Society, and numerous others. 

Q Have you testified in this and other Courts as 
1047 an expert on real estate values? A I have. 

Q In what type cases? A Well, general type 
condemnation cases. No particular type. 

Q Well, I mean, what type of litigation? A Condem¬ 
nation, but I have appeared before the Tax Court in other 
cases, but that has been through the Tax Board. 

Q Have you ever been appointed—will you state wheth¬ 
er or not you have ever been appointed as an appraiser by 
this Court or any other Court? A I have. 

Q To any extent? A Yes, to quite an extent. 

Q Mr. Koones, did you at my request make an appraisal 
of the property in Square East of 664? A I did. 

Q Will you state generally what you did in making the 
appraisal of that property? A The first thing I did was 
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to view the property*. I then ascertained sales of prop¬ 
erty in the area, selected those sales that I have estimated 
to be comparable. I analyzed the condition of the land, 
what its highest and best nse would be, and estimated the 
cost to bring it to that highest and best use. 

Q You have heard the testimony here—you have 

1048 been present in Court throughout this entire hear¬ 
ing, and you have heard the testimony here of Mr. 

Watson, Mr. Preece, of the physical characteristics of this 
land? A I have. 

Q Would you state what your observations were with 
respect to the physical characteristics? A I generally 
agree with their testimony. If you want me to repeat it, 
I will. 

Q No, that is not necessary, unless there is some ob¬ 
jection. 

And in considering comparable sales, you heard Mr. 
Watson testify to a number of sales? A That is correct 
Q Did you investigate those sales, or were you aware 
of them? A I was. 

Q Do you have any other sales that you have con¬ 
sidered as comparable that he has not mentioned or were 
not mentioned here? A No, I have % none of them. 

Q Calling your attention particularly, Mr. Koones, to 
the sale that was mentioned in Square 603, Lots 9 and 10, 
a sale of Charles Graham Halpine, and C. R. Ogilby, to 
Morauer and Hartzell, Inc., are you familiar with 

1049 that sale? A Yes, I am. 

Q Did you have any personal knowledge of the 
transaction? A Yes, sir. It was made by our office. 

Q Made in your office? A That is right. 

Q And you represented one of the parties? A We did. 
Q You know all of the conditions and terms under which 
it was made? A I do. 

Q You know the sales price? A Yes. 

Q Will you state the sale price, please? 

Mr. Partridge: If your Honor please, I submit that 
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the contract of sale is the best evidence. However, if I 
might ask Mr. Koones one or two questions at this point— 
would you mind, Mr. MacLeod? 

Mr. MacLeod: Not at all. 

By Mr. Partridge: 

Q Were you representing the purchaser or the seller, 
Mr. Koones? A The seller. 

Q Do you have the contract of sale with you here? A 
It was a Court order. 

1050 Q There was no contract of sale? A Yes, there 
was a contract submitted and—may I explain the 

sale leading up to the point of the price? 

Q Yes. A We had the property for sale, and offered 
it to Morauer and Hartzell, owners of an adjoining con¬ 
tract to this property. 

Q Yes. A At a certain figure. It was accepted by the 
Trustees. The Court ordered that they should have sealed 
bids in the case. So we presented them with—it had been 
signed by the Trustees and was subject to the approval of 
the Court—and the Court ruled that they should have 
sealed bids. 

We therefore entered into a new contract. Two other 
bidders were bidding against us, and that sale was ap¬ 
proved by the Court, under sealed bids. 

Mr. Partridge: If your Honor please, I don’t feel that 
that is material. However, I have full confidence in your 
Honor’s capability of weighing the facts surrounding it. 
I don’t feel that it is competent because of the fact it wasn’t 
a free sale. It was a sale by order of the Court, and to save 
time I won’t make any objection to the testimony, but I 
didn’t want your Honor to misunderstand and feel that 
I felt the testimony was competent to prove value. 

The Court: Yes. I will try to weigh it in the 

1051 proper way. 

By Mr. MacLeod: 

Q What was the rate of the sale, Mr. Koones? A Bate 
per square foot? 
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Q That is right. A $1.80 per square foot. 

Q In your discussion now, you stated there were sealed 
bids. Based on your experience, would you have an opin¬ 
ion as to whether or not the circumstances under which 
that sale was made would lead to a higher price than normal 
or a lower price than normal? A Higher price than 
normal. 

Q Mr. Koones, you testified, I think, you are familiar 
with these sales? A Yes. 

Q You have considered the purchase price? A Yes. 

Q Would you state, in your opinion, how these various 
properties compare with the land in Square East of 664 
and what factors you considered in determining the com¬ 
parability? A May I have that question again? 

Q Would you state what factors you considered in con¬ 
sidering these various sales in comparison with the land 
in Square East of 664, what those factors were and how 
these various parcels that have been testified to as 
1052 sales, how that land compared with the land involved 
in this case, in Square East of 664? A Yes. The 
land in which I considered the sales, had the same zoning, 
that is, industrial zoning. The lands sold also had street 
improvements. They had water and sewer. In practically 
every instance they had railroad siding either beside the 
property or available. 

They did not have in any instance, water front. 

Q Did you consider the highest and best use of the 
lands in Square East of 664? A I have. 

Q How were these other sales, the lands involved in 
these other sales, compared as to the usability and highest 
and best use of the lands in Square East of 664? A The 
other lands could be used for the same purpose. This 
does have, the lands in East of 664, an added use, though; 
and that is that they may have water. 

Now, from an oil storage standpoint, that is an asset. 
For lumber, it is an asset. For a boat yard it would be 
essential. So it has a few additional uses than the other 
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lands appraised did have. However, the other lands had 
certain virtues that this land did not have. 

Q What do you consider to be the highest and best 
use of the land in Square East of 664 at the present time? 
A For its present use, that is, a sand and gravel 

1053 storage, for oil storage, for lumber, and for a boat 
yard. 

Q How do you compare these properties and these sales 
that have been testified to, with this land in Square East 
of 664, for the highest and best use to which the lands can 
be devoted? A Well, the different ones have different 
comparisons. I consider that the over-all value, improved, 
of the lands in East of 664 in the same condition, that is, 
as to grade and usability, that the land in East of 664 
would have a higher value. 

Q Mr. Koones, in your investigations of this and in 
determining and investigating comparable sales, I will 
ask you to state whether or not you found any sales of any 
lands comparable to this land sold at $3.00 a foot? A No, 
sir. 

Q Did you find any sold above that figure? A Above 
$3.00? No, sir. 

Q The sales that you have taken and considered, you 
have determined to be of comparable land, comparable usa¬ 
bility? A That is right. 

Q And the prices were as have been testified to here? 
A That is right. 

Q Mr. Koones, directing your attention, will you state 
whether you have an opinion as to what would be necessary 
to devote this land to its highest and best use and 

1054 to have the highest value? A Different lots would 
have to have different things performed. 

Q Would you just briefly tell us? A Yes, I will. Lots 
6 and 800, the only thing that would have to be done would 
be the grading of Water Street of a part of its abutment 
to that street, and a railroad installed and some street 
paving. 
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Lots 4 and 5, the Water Street would have to be graded 
and a considerable amount of cut over that land would 
have to be done, and that cut in those two lots would equal 
about the fill, so the cutting of that property would be less. 

In Lot 3, Water Street in the rear of it is graded, so 
that expense would not be there, but a substantial cut would 
have to be made to bring it to the grade of Water Street, 
and the cut is in excess of the fill there. So that cost 
would have to be entailed to dispose of the excess dirt in 
that case. 

Q Are you generally familiar by reason of your ex¬ 
perience with the costs of grading, cutting, and filling! A 
I am. 

Q Have you had personal experience with that! A 
Yes. 

Q Have you had personal experience with the costs of 
installing sewer and water, curb and gutter! A I have. 

Q Have you had personal experience and do you 
1055 know the approximate cost of installing railroad 
track! A Yes. 

Q Would you state how you acquired that knowledge? 
A Well, by my own experience in the development of this 
New York Avenue industrial area that I speak of. We 
installed tracks in there and we did a considerable amount 
of grading in that whole section. 

Q Would you state how big an area that was! A That 
was 35 acres. 

Q 35 acres! A Yes. And the sales of land involved 
in excess of a million dollars. 

Q Do you still have land there? A No, sir, it has been 
disposed of. 

Q Now, Mr. Koones, will you state please what in your 
opinion is the fair market value of Lots 6, 7, and 8, in 
Square East of 664, considering the highest and best use 
and considering any changes necessary to arrive at the 
highest valuation for that use? A I estimate— 
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Q Can a sand and gravel business be conducted in 
the second commercial zone? A No. 

Q And I believe you said that you considered that the 
highest and best use to which this property could be put 
was the sand and gravel business. Is that correct? A 
That was one of them. 

Q So in so far as this property is concerned, it is more 
valuable zoned industrial as it is than if it were zoned 
second commercial? A That is right. 

Q So, if you take two pieces of property and put them 
in the same place, the two pieces would each be more val¬ 
uable if they were zoned industrial than if they were zoned 
second commercial? A Not necessarily. It depends on 
the use. Now, as I stated before— 

Q Now, my hypothesis is that there two pieces are 
in the same place. 

Mr. MacLeod: I think the witness should be permitted 
to answer. He was answering the question and was inter¬ 
rupted. 

Mr. Partridge: I didn’t mean to interrupt him. I 
was just trying to clarify my question. 

1061 The Witness: Not necessarily. 

The Court: Answer the question. 

The Witness: Assuming one piece here is zoned second 
commercial and the adjoining piece industrial. I think 
that the second commercial value of the property would 
suffer because of an adjoining industrial area, because of 
the dirt 

Our greatest use and demand in this area is for second 
commercial use. The industrial demand is very little in 
the Washington area. 

By Mr. Partridge: 

Q And the industrially zoned property is quite limited 
also, is it not, the supply? A It is. 

Q I believe you testified on direct that you knew of 
no waterfront property comparable to this that had sold 
for $3 a foot. Ami correct in that? A I just don’t recall 
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chat. I think the answer—what I testified to was that 
any property in this area has sold for $3 per square foot. 

Q You didn’t know of any property in this area? A 
No, sir. 

Q Do you know of any sales of any waterfront property 
with riparian rights in this area? A No, I do not. 

Q Don’t you know, as a matter of fact, Mr. 

1062 Koones, that since 1912 when the government filed 
a series of suits against that waterfront property 

at Buzzard’s Point, up until the Belt case was decided, 
that the title to all of that waterfront property has been 
under a cloud? 

Mr. MacLeod (interposing): I object, Your Honor. 
The Court: Objection sustained. 

By Mr. Partridge: 

Q Did you investigate the sale of Lot 6 and 804 in 
Square South of 667? 

Mr. MacLeod: Was that testified to here? Has there 
been testimony with regard to that here? 

Mr. Partridge: I am asking the witness a question. 

The Witness: Could I have the location of the property ? 
By Mr. Partridge: 

Q It is south of Square South of 667. A I don’t know 
just where that is. Could I look at the plat book? 

Q Well, 6 and 804 in Square South of 667, I have no 
objection to your looking at the plat book. Did you want 
a plat book, Mr. Koones ? A Wait a minute, now. Square 
South of 667, and what are the lots? 

Q Lots 6 and 804, a sale on April 29,1947. 

The Court: 6 and 804? 

Mr. Partridge: Yes, sir. 

1063 The Witness: No, I do not know of that sale. If 
it isn’t the same as 4 and 5, sometimes they change 

the plat numbers on me. 

Mr. Partridge: No, sir, that was a different sale from 
Lots 4 and 5. 

By Mr. Partridge: 
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Q What riparian rights did yon take into consideration 
when yon valned this real estate, Mr. Koones? A I felt 
that they had right to the use of Anacostia River from 
the bulkhead to the pier line. 

Q Any other riparian rights that yon took into con¬ 
sideration? A Well, the water rights, that is all I would 
know about as riparian rights, would be the right to use 
the river for barge or boat usage. 

Q Well, in your valuation did you take into considera¬ 
tion any further rights than the right to use the river 
for barge or boat purposes? Did you say from the bulk¬ 
head to the pierhead line? A That is correct. 

Q Did you take any other riparian rights into consid¬ 
eration? A No. 

Q What areas of Lots 1, 2 and 3 did you consider as 
being below the high tide line when you made the 
1064 valuation? A In Lots 1 and 2 approximately 860 
feet. In Lot 3,1,084 square feet. 

Q Let’s see, you are referring to Plaintiff's Exhibit 
A? A I think this is. 

Mr. Partridge: May the record show that this is a 
replica of Plaintiff’s Exhibit A, Mr. MacLeod? 

Mr. MacLeod: Let him use the exhibit itself. 

The Court: He is just using it to refresh his recollection 
anyhow, isn’t he? 

The Witness: That is right. 

By Mr. Partridge: 

Q Now, may I see that a moment? A Yes (handing 
to Mr. Partridge). 

Q You took 860 square feet as being below the high 
tide line in Lots 1 and 2, and 1,084 in Lot 3? A That is 
correct. 

Q Now, did you take into consideration that this area 
marked 1120 square feet was below the high tide line or 
above the high tide line? A I did not take that into con¬ 
sideration. I considered that that part of the property 
to be brought to its highest and best use would have to be 
filled. 
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Q Begardless of whether it was high or below the 
high tide line? A That is right. 

1065 Q And the same thing with regard to Lot 3? 
A That is right. 

Q Now, in valuing Lots 1 and 2, Square East of 664, 
at $1.25 a square foot, did you take into consideration the 
Walsh sale in November of 1945 at over $2 a square foot? 
A Which Walsh sale was that? 

Q Of Lots 1 and 2, Square 664? A Yes, I did. 

Q And did you also take into consideration a sale of 
Square East of 662? A Is that bounded by South Capitol 
and Water Streets? 

Q Yes, sir, South Capitol and Water Streets. A I did 
not have knowledge of that sale. I heard of that sale. It 
has been testified in court here. 

Q I see. Well, have you changed your valuations— 
when did you make up your mind about your valuations? 
A Well, say several days ago. 

Q And have you made any change since you made up 
your mind several days ago and now in those valuations? 
A No—yes, sir. 

Q They are the same valuations that you decided upon 
several days ago? A I beg your pardon. I did change 
because I did have the cost of the office in this valua- 

1066 tion. 

Q You eliminated the cost of the office? A Yes. 
Q Is that the only change you made? A That is right. 
Q Mr. Koones, the purchasers of Lots 1 and 2, Square 
664 graded that and put a warehouse on it, did they not? 
A That is right. 

Q Do you know what the level of that was before it 
was graded? A I do not know the level, or the contour 
of the land before it was graded. I observed the grade 
afterwards, and I considered it an ideal lot for development 
as it gave you two street frontages. 

Q Just answer my question. 
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Mr. MacLeod: He is, if Your Honor please: X submit 
that he is. He was asked if he considers this grading. He 
is answering it. 

Mr. Partridge: I think if we read the question back 
and read Mr. Koones’ answer— 

The Court: Well, put a new question. 

By Mr. Partridge: 

Q Mr. Koones, did you investigate all the cost of grad¬ 
ing that lot in order to put that warehouse on it? A I did 
not 

Q That warehouse is down to the approved grade 

1067 of Water Street, is it not? A That is right. 

Q Now, you feel that the work that Mr. Watson 
mentioned—that is, the sidewalk and the sewer and the 
grading and the bulkheading—would have to be done 
in order to bring the highest and best use for this prop¬ 
erty. Am I correct in that? A You are, to bring it ud 
comparable with properties that have been sold in the 
area. I am not so much concerned with the sidewalk 
proposition because an industrial area sidewalk is more 
or less incidental, but the others are essential. 

Q The sewer and the grading are essential for the 
highest and best use? A Yes, that is right. 

Q Did you physically go near the Gulf property across 
the street from S Street? A Walk on it? 

Q Yes, sir. A No, I did not. 

Q How about the Standard Oil property up above? A 
I didn’t walk on it. 

Q So you don’t know whether or not there is 

1068 any sewer on that property, do you? A I would 
state that there is sewer and water on both prop¬ 
erties. 

Q And that is being used as an oil storage property? 
A Oil storage. 

Q And they also pump oil in from the river from oil 
boats, do they not? A That is right. 
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Q Do you consider that there has been any increase in 
value of the area since 1940? A I do. 

Q Since 1943? A Yes. 

Q And despite the sale at two twelve and a half a square 
foot of Lots 1 and 2, Square 664, you value Lots 1 and 2 
Square East of 664 at $1.25 a foot? A That is right. 

Mr. Partridge:. That is all 

Redirect Examination 
By Mr. MacLeod: 

Q Mr. Koones, those properties to the north called 
the Gulf and the Standard properties used for oil storage, 
do you know whether or not there are also offices on those 
properties? A Yes, there are offices on those prop¬ 
erties. 

1069 Q Both properties? A Both properties. 

Q Office workers working? A That I don’t 
know, whether they work in there, but I know there are 
offices there. 

Q And this sale of Square 664, did you consider the 
sale that was made of Lots 4 and 5? A I did. 

Q August 27, 1945? A I did. 

Q Thomas Machen, Philip C. Dunn, that Mr. Walsh 
testified to here? A I did. 

Q Do you know the rate at which the sale was made? 
A I do. 

Q What was it? A $1 a square foot. 

Q You considered that likewise, did you not? A Yes, 
sir. 

Q Mr. Koones, in your knowledge and experience in the 
real estate field, riparian rights which you testified were 
an attribute of this property, are there any other riparian 
rights in your opinion that would add anything to the 
value of the property other than the rights you mentioned? 
Mr. Partridge: Wait a minute. I object to that as 

1070 leading and repetitious both- 
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I submit that when he gets down to those riparian 
rights he shouldn’t lead his own witness. 

Mr. MacLeod: I asked him whether or not he had 
any opinion as to whether there were other riparian rights 
that would in any way enhance the value of this property 
other than the riparian rights about which he testified. 
I don’t think that is leading. 

The Court: He may answer. 

Mr. Partridge: All right. 

The Witness: May I ask a definition of riparian 
rights? 

Mr. Partridge: I submit that Mr. Koones is testifying 
as to his valuation of a piece of property. 

The Court: You won’t have to disturb yourself about 
that, sir. 

The Witness: All right. 

Mr. MacLeod: I will withdraw the question. And that 
is all, Mr. Koones. Thank you. 

(The witness left the stand.) 

Thereupon— 

Robert E. Woodall 

was called as a witness for and on behalf of the United 
States and, having been first duly sworn, was examined 
and testified as follows: 

1071 Mr. MacLeod: If Your Honor please, it seems 
that Plaintiff’s Exhibit F-l has been lost. • • • 

• • • • 

The Court: Let that substitute photograph be marked 
F-l Substitute. 

(Photograph referred to was marked Plaintiff’s Exhibit 
F-l (substitute) for identification.) 

Direct Examination 
By Mr. MacLeod: 

Q State vour full name, your business address, and 
your occupation. A Robert E. Woodall. My business 
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occupation is Chief of Estimating Section, TJ. ,S. Engi¬ 
neers, First and Douglas Street. My age is 50. 

Is there anything else you want there, sir? 

Q You stated your occupation? A Chief of Estimat¬ 
ing Section. 

Q What are the nature of your duties in that 

1072 position? A To prepare estimates for all con¬ 
struction work of all types, both civil and military. 

We prepare them for bridges, bulkheads, dams, large de¬ 
pots, flying fields, that is, airplane fields such as Andrews 
Field. Well, right in this office here we haven’t prepared 
any estimates for canals, but I was in charge of all design 
and estimating on the cross-Florida barge canal. 

Q Now, will you state the position or the authority 
exercised by your section generally? A We prepare all 
estimates for comparison with contractors’ bids. If the 
lowest contractor is not within 10 per cent of our esti¬ 
mate, we recommend the bidding to someone else. 

In other words, they have to come within a price that 
the Government sets up as a fair and reasonable price 
before a contract can be awarded. 

Q Who lets the bids? A District Engineer. 

Q Is your section under the District Engineer? A 
Yes, sir. 

Q That is for general construction? A That is right. 
Q In what area? A At the present time in the Wash¬ 
ington area. We have taken over the Baltimore Dis- 

1073 trict, so we include from, well, south of Philadelphia 
down as far as Richmond, west about to Frederick, 

Maryland, and on the Eastern Seaboard. 

Q Could you state the amounts that are expended 
through your office or in connection with the work that 
you are doing by the Government in that area, just an 
average? A Well, an average would be about ten mil¬ 
lion dollars a year. 

Q Ten million dollars a year? A That is right. 

Q In connection with those duties have you had an 
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opportunity to investigate and determine the cost of bulk- 
heading generally in this Washington area? A All 
types* 

Q Have yon made an investigation of the land involved 
in this case, Sqnare East of 664 on the Anacostia River, 
to determine a suitable bulkheading for that area? A I 
am a little leery about your 664 location. If you have a 
map there maybe I can show you what you want. 

Q Yes, I do. 

(A map was presented to the witness.) 

The square east of 664 is located between T and S 
Streets, Southeast and Southwest, bounded on the west 
by Water Street and on the east by the Eastern Branch. 

At the foot of South Capitol Street. A I believe I 
1074 have a map from the office showing that. May I 
look at it? 

Q Yes, indeed. 

(The witness produced his own map.) 

A Yes, sir, I was down there on a very short visit. 

Q Do you know that area generally? A No, I don’t 
know that area as a general run. 

Q Do you know personally whether or not any plans 
for bulkheading along the Anacostia River are anyway 
handled by your office or the office for which you work, the 
District Engineer? A You mean that plans have been 
prepared for future bulkheads? 

Q No, I mean do you know whether or not any plans 
that might be drawn or any bulkheading on the Eastern 
Branch by anyone, whether your office would have any¬ 
thing to do with it? A We have plans laid out for this 
entire bulkhead line along here for future development. 

Q No, I am afraid you didn’t answer my question. 

My question was, does your office have any duty or 
authority in connection with the construction of any bulk¬ 
heading along the Eastern Branch, whether that buikhead- 
ing is governmental or by private parties. A The pres¬ 
ent bulkheading, you mean? 
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Q Any bulkhead. If I wanted to build bulkheads 
there, would your office have anything to do with it! 

1075 A Oh, yes, yes, yes. 

Q What would you have to do with it? A We 
would have to approve it. We would have to go back on 
the bulkhead line—it would generally have to be approved 
by our office, 

Q The plans of any construction? A The plans of 
any proposed construction of that type. 

Q Now, you stated something about your office having 
plans for proposed bulkheading there. Would you con¬ 
tinue with your answer with respect to that? A We have 
laid out for future development a proposed guide line 
along this bulkhead. At the present time it is not out. I 
mean, it is not official, but we have laid out completely this 
entire bulkhead line where we are going to hold this river 
and widen it up to that line. 

Q That is the bulkhead line? A The bulkhead line, 
yes. 

Q In the course of your work, have you had occasion 
to become familiar with the cost of bulkheading that would 
be suitable for the use of Square East of 664 and bulk¬ 
heading of the type that would be approved by your office? 
A At present you could put a bulkhead in there— 

Q I say, have you an opinion as to that? A Oh, yes, 
yes, sir. 

1076 Q Will you state what in your opinion would be 
the cost of a suitable bulkheading along that line? 

A You mean a suitable bulkheading for the business 
there? What I mean by that is— 

Q What is the type your office would approve and 
would be generally used in that square? A Well, at the 
present time and for the present condition we. would 
approve a wood type of bulkhead with a heavy backfill. 

Q What would be the cost of that in today’s market 
at the present time? A I gave Mr. Watson a price of 
using piles 45 feet long, which is necessary down in that 
section, placing the piles about six inches on the center 
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with a four inch back support from the bottom of the river 
bed to, roughly, about eight foot above the water level, so 
you can put scows in there. That would be tied back to a 
deadman in the rear for supports. That would cost 
roughly around $210 a lineal foot. Not a square foot. I 
mean a lineal foot. 

That would include also fill in back of the bulkhead. 

Mr. MacLeod: Your witness, Mr. Partridge. 

Cross Examination 
By Mr. Partridge: 

Q Mr. Woodall, I imagine the cost of the bulkhead 
varies with the type of bulkhead you put in. 
1077 A Yes, indeed. 

Q How much does it vary? A Well, a particu¬ 
lar bulkhead down there would vary 100 per cent. 

Mr. Partridge: That is all. 

Redirect Examination 
By Mr. MacLeod: 

Q Mr. Woodall, the price that you have given is a 
lineal foot. Would that be an unusual expensive bulk- 
heading? A No. No, the typical bulkhead which We in¬ 
tend to put in throughout down there in the course of 
time, at the present time would cost you between four 
hundred and four hundred twenty-five dollars a lineal foot. 

Q How would the cost of the bulkheading you have 
testified here compare with the cost of a sheet steel bulk¬ 
heading? A A sheet steel, you are talking about a 
Z-type piling, I suppose. 

Q I am talking what I call an interlocking Z-piling. 
A That is a Z-piling, yes. 

Q Have you seen the property? A I was down there 
yesterday morning. Not all over the property, but along 
the bulkhead line which I was interested in. 

Q How would the price you have testified to 
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1078 compare with the cost of an interlocking sheet pil¬ 
ing? A The interlocking sheet piling today would 

cost you in the neighborhood of $400. 

• • • • 

James Martin 

was called as a witness in his own behalf, in rebuttal, 
and having been previously duly sworn, was examined 
and testified as follows: 

Direct Examination 
By Mr. Partridge: 

Q Mr. Martin, how long has that property been used 
as a sand and gravel depot? 

Mr. MacLeod: I object, Your Honor. That is not 
proper rebuttal. 

The Court: Sustained. 

By Mr. Partridge: 

Q Is there any sewer in front of the Gulf prop- 

1079 erty, Mr. Martin, across the street? A I don’t 
think so. 

Q How far down does the sewer go? A R Street. 
Mr. MacLeod: I object, Your Honor. He hasn’t shown 
he is qualified or knows anything about it. 

The Court: Objection sustained. 

By Mr. Partridge: 

Q Mr. Martin, have you examined the Gulf property 
to ascertain whether or not there is a sewer there? A No, 
I have not, but I examined it— 

The Court: Wait a minute. You have answered. 

By Mr. Partridge: 

Q Mr. Martin, you are familiar with all of that prop¬ 
erty in that neighborhood, are you not? A I think so, sir. 

Q This Square 607, is there any fill in Square 607 
where the Heurich Brewery Company put their plant on? 
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A Between First and Second Street, and T and U,. the 
square they bought? 

Q The square that Heurich bought. I don’t know my¬ 
self what streets it is between. 

Was there any fill in that square? A Yes, sir. 

Q Is there any fill in Square East of 662? A 
662? 

1080 Q That is the one abutting your square up 
South Capitol Street. A No, I don’t think there 

is. 

Q Do you know what square I mean, now? A That 
is between Q and R and Half and First Streets. Is that 
right? 

Q No, sir. The square I am talking about is right 
across S Street from your square. 

Mr. MacLeod: Your Honor, I object to this as not 
proper rebuttal. 

The Court: Sustained. 

Mr. MacLeod: I don’t want to be objecting, but I 
think it calls for it. 

Mr. Partridge: I submit that the witnesses have all 
testified that the difficulty of this property because of the 
fill, at least Mr. Preece did, and they have been comparing 
these properties with these other squares, and I intend to 
prove there that the squares they have been comparing 
them with are filled as well. 

Mr. MacLeod: My objection, Your Honor, is that the 
defendants’ witnesses likewise testified as to all of the 
facts about these comparable squares. 

The Court: Objection sustained. 

Mr. Partridge: That is all. 

Thank you, Mr. Martin. 

1081 (The witness left the stand.) 

Mr. Partridge: The defendants rest also. 

• • * • 

1086 The Court: * * • I have noticed that these 
experts have varied in their testimony as to the 
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square footage as to these various parcels. I don’t think 
the variance is great. I would prefer, however, to be 
able to deal with that as an ascertained fact. 

I am wondering if you gentlemen, over the evening, 
wouldn’t look at your notes and see if you can’t stipulate 
in the morning the square footage in each of these tracts. 

Mr. MacLeod: I may say right now, Your Honor, that 
I will accept as accurate the square footage shown—and 
I offer it in evidence for the purpose of proving the area 
of this land—the plat prepared by the Surveyor, Plain¬ 
tiff’s Exhibit A. It was prepared to show the footage at 
Mr. Partridge’s request, by the Surveyor. 

I submit it is the only evidence in this case of the 
areas involved. 

1087 Mr. Partridge: I accept that as accurate, if 
Your Honor please, if these square footages are all 

added up. I don’t accept the high tide line as accurate. 

• • • • 

Mr. Partridge: Yes, you have to add those figures to 
get the total square foot area. 

Mr. MacLeod: To get the total square footage as 
shown on the plan, but of course you would not add them 
to show usable land because the plat shows there is water 
there. 

Mr. Partridge: Well, that is where we differ. I mean 
we differ with the plat on the water. 

Mr. MacLeod: If we may approach the bench, Your 
Honor, I agree to add these figures to the bulk- 

1088 head line, but you do not add those to get the 
usable land because this plat shows that this area, 

and the testimony here has been, that this area is below 
water. This shows a water line; that this area is below 

the approximate high tide line as it shows. 

• • • * • 

The Court: How did these experts figure it? 

Mr. MacLeod: They added it, and when they com- 




700 


puted it—they added it for the total possible land in the 
squares, and when they computed the land under 

1089 water they took this area as it is shown here, 
being below the approximate high tide line, and 

this area being shown below the high tide line (indicat¬ 
ing). 

• * m * 

The Court: * * * No one of the three agree, and I 
was wondering if you fellows could stipulate in the morn¬ 
ing and show as a definite fact that these areas contain a 
certain number of square feet. 

Mr. MacLeod: I will stipulate that the areas are as 
shown on this plat. 

1090 The Court: Yes. Well, I was trying to avoid 
the trouble of all that arithmetic. I thought maybe 

you gentlemen would agree on it. 

Mr. Partridge: I think we can sit here after the Court 
closes and add those things together and arrive at a 
figure and then in the morning stipulate as to what that 
figure is. 

Mr. MacLeod: I would not stipulate to correct the 
testimony of any of the witnesses. If their testimony is 
inaccurate, I think it should stand or fall on those in¬ 
accuracies and be judged with those inaccuracies. 

As to those inaccurate areas I would be glad to add up 
these various figures, but they are all shown here on this 
plat 

• • • • 

_ I 

Mr. MacLeod: Well, we are stipulating that these 
areas shown are correct. 

Mr. Partridge: Well, yes, but we disagree with the 
high tide lines. We stipulate that the total of these four 
figures in Lots 1 and 2 are correct for the total 

1091 area from Water Street to the bulkhead. 

• • • • 
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Mr. Partridge: If Your Honor please, Mr. Mac- 

1094 Leod and I have agreed on these figures, run up on 
the adding machine slips, as the total of the areas of 

the various lots and the wharf. 

The Court: Yes. 

Let the record show that it is stipulated that the evidence 
shows there are 7,280 square feet in the wharf; that Lots 
6, 7 and 8 contain 32,294.10 square feet; that Lots 4 and 5 
contain 29,785 square feet; that Lot 3 contains 10,060 
square feet; that Lots 1 and 2 contain 19,686 square feet. 

Mr. MacLeod: Your Honor, I am willing to stipulate 
that those are the total areas embraced within the lot lines 
extending from Water Street to the bulkhead line. I do 
not stipulate that there is that area of land in those lots. 

I submit that all of the evidence in the case shows that 
there is not the full area of land in the case. 

The Court: Now, what was the exhibit numbers from 
which this was taken? 

Mr. MacLeod: Exhibit A, of Plaintiff’s, I believe, sir. 
The Court: The stipulation, then, is that the square 
footage indicated for these various tracts are determined 
from Plaintiff’s Exhibit A. 

Mr. MacLeod: Yes, sir. 

The Court: And not otherwise agreed to. 

1095 Mr. MacLeod, I will hear you. 

Argument in Behalf of the United, States 

* * • * 

1102 Rebuttal Argument for and on Behalf of the 

Defendants 

• • • • 

1105 I have here Plaintiff’s Exhibit A which is a map 
of the bulkhead and pier headline of the Anacostia 
River. I would like to bring that up to the bench, if I may, 
and point out one or two features in regard to that land 
in connection with the case. 
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Mr. MacLeod: Your Honor, I object to this. That was 
not offered at the trial valuation hearing. It was offered 
in connection with the title issue in the case. It is not 
evidence with regard to valuation. It is not offered by 
Mr. Partridge for that purpose. I think he should be re¬ 
stricted to the evidence he has offered here on valuation. 

I also submit that I think the time is running short. 

The Court: Yes. 

Mr. Partridge: Well, Your Honor. 

1106 The Court: I will hear Mr. Partridge on this. 
It was not offered in the hearing? 

Mr. Partridge: Not in the valuation hearing. But it 
was in the main case. I submit it is all part of the same 
case. 

The Court: Well, the Court doesn’t think it was intro¬ 
duced on the question of value, so the objection is sus¬ 
tained. 

• • • • 

Mr. MacLeod: Your Honor, this is not a reply, but I 
would like to make one statement, for the record. 

The Court: Yes. 

Mr. MacLeod: This great inaccuracy in my question¬ 
ing of the witness Kressin with regard to this sale 

1107 in square east of 662. I was handed the instrument 
here, the first I knew of it, at the counsel table, and 

I hastily computed it, and my computation was two dollars 
and four cents a square foot. And I asked the witness, 
Mr. Partridge’s witness, if that square contained—and Mr. 
Partridge’s witness was the purchaser who should have 
known the facts—I asked him if that square had an area of 
6,071 square feet and his answer was that it did. 

I asked him if that sale was made at the rate of two 
dollars and four cents a square foot and he said that was 
right. 

Now, if there has been a mistake made in my qualifica¬ 
tions, I don’t qualify as a mathematician and I was led 
astray by his own answer and the purchaser. 
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The Court: Yes, so I won’t have to go back over the 
record too far— 

Mr. Partridge: Excuse me, Your Honor. May I say 
that I didn’t mean to argue that there was any intentional 
mistake there. I didn’t mean to cast any aspersions on 
your intentions, Mr. MacLeod. 

Mr. MacLeod: I know. 

• * * * 

Pltf. B 

Filed Feb 17 1948 Harry M. Hull, Clerk 
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THOMAS J. FISHER & COMPANY 
Incorporated 

Real Estate, Loans and Insurance 
738 15th Street District 6830 

Washington, D. C. 

Edward H. Brent 
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C. Nelson Bean 
Vice-President and Secretary 
Lansing Valk 
Vice-President 
Frank I. Greenwalt 
Asst. Sec’y-Asst. Treas. 
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Member of Washington Real Estate Board 
Washington, D. C., 

November 15, 1943 

RECEIVED FROM SCHROFF BROTHERS a deposit 
of TWO THOUSAND Dollars ($2,000.00) (Check Cash) 
to be applied as part payment to the purchase of all of 
Lots 3, 4, & 5 in Square 706 with improvements thereon 
known as 1504 South Capitol Street in the District of 
Columbia, upon the following terms of sale: 
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(1) Price THIRTY FIVE THOUSAND Dollars 
{$35,000) 

(2) Purchaser agrees to pay THIRTY FIVE THOU¬ 
SAND Dollars {$ 35.000.00 ) cash at the date of conveyance, 
of which sum this deposit shall be a part. 

(5) The property is sold free of encumbrance; title 
is to be good of record, subject, however, to covenants, 
conditions and restrictions of record, as set forth on the 
reverse side hereof or attached hereto and made a part 
hereof; otherwise, the deposit is to be returned and sale 
declared off at the option of the purchaser, unless the de¬ 
fects are of such character that they may readily be reme¬ 
died by legal action, but the seller and Agent are hereby 
expressly released from all liability for damages by reason 
of any defect in the title. In case legal steps are necessary 
to perfect the title, such action must be taken promptly 
by and at the seller’s expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such action. 

(6) Seller agrees to execute and deliver a good and 
sufficient special warranty deed, and to pay for Federal 
revenue stamps on the deed. 

(7) Property is sold and shall be conveyed subject to 
an existing tenancy as follows: 

Possession at date of settlement. 

Seller agrees to give possession at time of settlement. 
If the seller shall fail so to do and occupies said property, 
seller shall become and be thereafter a tenant by sufferance 
of the purchaser, and hereby expressly waives all notice 
to quit provided by law. 

(8) The building at 1504 South Capitol Street is in¬ 
sured for $2500. and in case of fire on the property before 
settlement the insurance will be applied on repairs. 

(9) All notices of violations of Municipal orders or 
requirements noted or issued by any Department of the 
District of Columbia, or actions in any court on account 
theerof, against or affecting the property at the date of 
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settlement of this contract, shall be complied with by the 
seller, and the property conveyed free thereof. 

(10) Settlement is to be made at the office of the Agent 
or at the Title Company searching the title, and deposit 
with the Agent or at the Title Company of the cash pay¬ 
ment as aforesaid, the deed of conveyance and such other 
papers as are required by the terms of this contract shall 
be deemed and construed as a good and sufficient tender 
of performance of the terms hereof. 

(11) Bents, taxes, water rent, insurance and interest on 
existing encumbrances, if any, and operating charges are 
to be adjusted to the date of transfer. Taxes, general and 
special, are to be adjusted according to the certificate of 
taxes as issued by the Collector of Taxes of the District of 
Columbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessment there¬ 
for has been levied or not, shall be paid by the seller or 
allowance made therefor at the time of transfer. 

(12) Examination of title, tax certificate, conveyancing, 
notary fees, State revenue stamps, if any, and all record¬ 
ing charges, including those for purchase money trust, if 
any, are to be at the cost of the purchaser who hereby 
authorizes the undersigned Agent to order the examination 
of title; provided, however, that if upon examination the 
title should be found defective, and is not remedied as 
aforesaid, the seller hereby agrees to pay the cost of the 
examination of the title. 

(13) Within — thirty (30).... days from the date of ac¬ 
ceptance hereof by the seller, or as soon thereafter as a 
report on the title can be secured if promptly ordered, and/ 
or survey, if required, the seller and purchaser are re¬ 
quired and agree to make full settlement in accordance 
with the terms hereof. 

If the purchaser shall fail to make full settlement, the 
deposit herein provided for may be forfeited at the option 
of the seller, in which event the purchaser shall be relieved 
from further liability hereunder, or, without forfeiting 
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the deposit, the seller may avail himself of any legal or 
equitable rights and remedies which he may have under 
this contract. 

(14) The entire deposit shall be held by Thomas J. 
Fisher and Company, Inc., Agents, until settlement here¬ 
under is made or until the deposit is forfeited. In the 
event of the forfeiture of the deposit, the Agent shall re¬ 
tain one-half thereof as a compensation for his services 
and shall pay to the seller the remaining one-half of the 
forfeited deposit. 

(15) If the property involved in this contract is located 
in a jurisdiction other than the District of Columbia, wher¬ 
ever any reference is made to the District of Columbia or 
any official thereof, the name of the jurisdiction in which 
property is located and the proper official thereof is sub¬ 
stituted automatically. If the property is serviced by the 
Washington Suburban Sanitary Commission, annual bene¬ 
fit charges of said Commission are to be adjusted to date 
of transfer and assumed thereafter by purchaser. 

(16) • The seller agrees to pay to Thomas J. Fisher and 
Company, Inc., Agents, the regular rate of commission 
fixed by the Washington Real Estate Board, the amount 
of which said commission being hereby assigned to the 
agent by the seller out of the proceeds of sale. The party 
through whom settlement hereunder is made is hereby 
authorized and directed to make deduction of the aforesaid 
commission from the proceeds of the sale and to make pay¬ 
ment thereof to said Agent. The Commission amounts to 
$1750.00. 

(17) The principals to this contract mutually agree 
that it shall be binding upon them, their and each of their 
respective heirs, executors, administrators, successors and 
assigns; that the provisions hereof shall survive the execu¬ 
tion and delivery of the deed aforesaid and shall not be 
merged therein; that this contract contains the final and 
entire agreement between the parties hereto, and that they 
shall not be bound by any terms, conditions, statements. 
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warranties or representations, oral or written, not herein 

contained. Executed in ....quadruplicate -- 

Thomas J. Fisher and Company, Inc., Agent 

~Bj...Xcmsing Valk —. 

Vice-President 

M. Parker _ 

Salesman 

We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it to 
be our contract. 

_ Nov. 15th...., 19 43.... _ Frank A. Schroff. _._ 

Purchaser 

Andrew E. Schroff _ 

Purchaser 

_ Nov. 16th _,1945 _ Annie M. Hardesty _ 

Seller 


Wife of Seller 

Property is to be conveyed in the name of_ 


Copyright 1941, Washington Real Estate Board 


Pltf. B1 

Filed Feb. 17, 1948, Harry M. Hull, Clerk 
Equity No. 31578 

These companies do not assume responsibility for taxes 
or assessments except as reported on the tax certificate 
issued by the assessor of the District of Columbia. 

Correctness of information furnished these companies 
as to principal and interest on deeds of trust on this prop¬ 
erty are not guaranteed. 

The Real Estate Title Insurance Company of the District 

of Columbia 
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The Columbia Title Insurance Company of the District 

of Columbia 

Parcel or 

Lot.... 3-4-5 _Square _ 706 _ Washington, D. C.,- 

_ Dec. 15 _, 19 43 

Purchase by_Sale by-Loan by- 

Price of Property 35,000.00 

V Water Rent 
Insurance New 
Deposit See below 
Rent No adj. 

Taxes @ b 547.22 Pd. to 12-31-43 22.80 

Deed of Trust, Subject, Assumed 
Interest 
Deed of Trust 

Balance 35,022.80 

Balance 35,022.80 35,022.80 

Balance 35,022.80 

Taxes 1st half 1944 273.61 

10.95 

Deed of Trust 
Interest 
Deed of Trust 
Interest 

Commission Thomas J. Fisher & Co. 1,750.00 

Release 

Amount held for releases 

R. S. 38.50 

Balance to Annie M. Hardesty devisee 
under last will of EUen Mcurtin dec’d 32,949.74 

35,022.80 

Check Received (Purchaser) Def. 2,000.00 
” ” (Loan) 


due 33J.34.80 
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Balance 


35,022.80 

Certif. 


81.00 

Tax Certificate 


1.00 

Preparing Deed 


5.00 

Recording Deed 

112.00 

2.00 

Preparing Trust 

38.50 


Recording Trust 

Notary Fee 

150.50 

.50 

Settlement Fee 


22.50 


Balance 


35J.34.80 

Pltf. C 

Equity No. 31578 

Filed Feb. 17, 1948, Harry M. Hull, Clerk 

THOMAS J. FISHER & COMPANY, INCORPORATED 
Established 1878, Real Estate, Loans and Insurance, 738 
•15th Street, District 6830, Washington, D. C., Edward 
H. Brent, President and Treasurer; C. Nelson Bean, Vice- 
President and Secretary; Lansing Valk, Vice-President, 
Frank I. Greenwalt, Asst. Sec’y-Asst. Treas. Member of 
National Association of Real Estate Boards — Member of 
Washington Real Estate Board. 

Washington, D. C. August 25, _, 1943 

Received from ...JFrcmk A and Andrew E. Schroff _ 

a deposit of_ Fifteen Hwndred _Dollars ($_ 1500.00) 

Check to be applied as part payment to the purchase of 

. aU of -Lot..s_ 6 to 19 inclusive _in Square_ 706 

(28/97 Square Feet) _with improvements thereon_ 

being the corner of P St., Half St., & Potomac Avenue, S. E. 
in the District of Columbia, 
upon the following terms of sale: 

(1) Price — Thirty-one Thousand Six Hwndred _ 

Dollars ($..31,600.00..) 
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(2) Purchaser agrees to pay ....Thirty-one Thousand 

Six Hundred ..Dollars {$..31,600.00..) cash at the date 

of conveyance, of which sum this deposit shall be a part. 

(3) The purchaser is to- 

a first deed of trust secured on the premises of- 

-due- 

_Dollars ($_)_, 19-, bear¬ 
ing interest at the rate of_per cent per annum, 

payable _ 

(4) For the balance of deferred purchase money 

amounting to_Dollars 

($.) purchaser is to execute and deliver a second 

deed of trust secured on said premises, to be paid in month¬ 
ly installments of_Dollars ($_) 

or more, including interest at the rate of-per cent 

per annum, each installment when so paid to be applied, 
first to the payment of interest on the amount of principal 
remaining unpaid and the balance thereof credited to 
principal. 

(5) The property is sold free of encumbrance, title is 
to be good of record, subject, however, to covenants, con¬ 
ditions and restrictions of record, as set forth on the re¬ 
verse side hereof or attached hereto and made a part here¬ 
of; otherwise, the deposit is to be returned and sale de¬ 
clared off at the option of the purchaser, unless the defects 
are of such character that they may readily be remedied 
by legal action, but the seller and Agent are hereby ex¬ 
pressly released from all liability for damages by reason 
of any defect in the title. In case legal steps are necessary 
to perfect the title, such action must be taken promptly 
by and at the seller’s expense, whereupon the time herein 
specified for full settlement by the purchaser will thereby 
be extended for the period necessary for such action. 

(6) Seller agrees to execute and deliver a good and 
sufficient special warranty deed, and to pay for Federal 
revenue stamps on the deed. 
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(7) Property is sold and shall be conveyed subject to 

an existing tenancy as follows: None 

Seller agrees to give possession at time of settlement. If 
the seller shall fail so to do and occupies said property, 
seller shall become and be thereafter a tenant by sufferance 
of the purchaser, and hereby expressly waives all notice to 
quit provided by law. 

(8) Seller assumes the risk of loss or damage to said 
property by fire or other casualty until the executed deed 
of conveyance is delivered to the purchaser or is recorded 
for him by the Title Company making the settlement. 

(9) All notices of violations of Municipal orders or re¬ 
quirements noted or issued by any Department of the Dis¬ 
trict of Columbia, or actions in any court on account there¬ 
of, against or affecting the property at the date of settle¬ 
ment of this contract, shall be complied with by the seller, 
and the property conveyed free thereof. 

(10) Settlement is to be made at the office of The Real 
Estate & Columbia Title Company searching the title, and 
deposit with the Agent or at the Title Company of the 
cash payment as aforesaid, the deed of conveyance and 
such other papers as are required by the terms of this con¬ 
tract shall be deemed and construed as a good and suffic¬ 
ient tender of performance of the terms hereof. 

(11) Rents, taxes, water rent, insurance and interest 
on existing encumbrances, if any, and operating charges 
are to be adjusted to the date of transfer. Taxes, general 
and special, are to be adjusted according to the certificate 
of taxes as issued by the Collector of Taxes of the District 
of Columbia, except that assessments for improvements 
completed prior to the date hereof, whether assessment 
therefor has been levied or not, shall be paid by the seller 
or allowance made therefor at the time of transfer. 

(12) Examination of title, tax certificate, conveyancing, 
notary fees, State revenue stamps, if any, and all re¬ 
cording charges, including those for purchase money trust, 
if any, are to be at the cost of the purchaser who hereby 
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authorizes the undersigned Agent to order the examination 
of title; provided, however, that if upon examination the 
title should be found defective, and is not remedied as 
aforesaid, the seller hereby agrees to pay the cost of the 
examination of the title and also to pay the Agent herein 
the commission hereinafter provided for just as though 
the sale had actually been consummated and all the terms 
of this contract complied with. 

(13) Within ....-30- _days from the date of acceptance 

hereof by the seller, or as soon thereafter as a report on 
the title can be secured if promptly ordered, and/or survey, 
if required, the seller and purchaser are required and agree 
to make full settlement in accordance with the terms hereof. 

If the purchaser shall fail to make full settlement, the 
deposit herein provided for may be forfeited at the option 
of the seller, in which event the purchaser shall be relieved 
from further liability hereunder, or, without forfeiting the 
deposit, the seller may avail himself of any legal or equit¬ 
able rights and remedies which he may have under this 
contract. 

(14) The entire deposit shall be held by Thomas J. 
Fisher and Company, Inc., Agents, until settlement here¬ 
under is made or until the deposit is forfeited. In the 
event of the forfeiture of the deposit, the Agent shall re¬ 
tain one-half thereof as a compensation for his services 
and shall pay to the seller the remaining one-half of the 
forfeited deposit. 

(15) If the property involved in this contract is located 
in a jurisdiction other than the District of Columbia, 
wherever any reference is made to the District of Columbia 
or any official thereof, the name of the jurisdiction in 
which property is located and the proper official thereof 
is substituted automatically. If the property is serviced 
by the Washington Suburban Sanitary Commission, amrnfll 
benefit charges of said Commission are to be adjusted to 
date of transfer and assumed thereafter by purchaser. 
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(16) The seller agrees to pay to Thomas J. Fisher and 
Company, Inc., Agents $1500.00 commission the amoxmt of 
which said commission being hereby assigned to the agent 
by the seller out of the proceeds of sale. The party 
through whom settlement hereunder is made is hereby 
authorized and directed to make deduction of the aforesaid 
commission from the proceeds of the sale and to make 
payment thereof to said Agent. 

(17) The principals to this contract mutually agree 

that it shall be binding upon them, their and each of their 
respective heirs, executors, administrators, successors and 
assigns; that the provisions hereof shall survive the execu¬ 
tion and delivery of the deed aforesaid and shall not be 
merged therein; that this contract contains the final and 
entire agreement between the parties hereto, and that they 
shall not be bound by any terms, conditions, statements, 
warranties or representations, oral or written, not herein 
contained. Executed in_ triplicate _ 

Thomas J. Fisher and Company, Inc., Agent 

By ....s/ Lansing Valk _ 

Vice-President 

By ...j/J. M. Parker _ 

Salesman 

We, the undersigned, hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 

....August 26, —, 1945 ...j$/Frank A. Schroff _ 

Purchaser 

— s/Andrew E. Schroff . 

Purchaser 
s/Page Hufty 

....August 26, —, 1945 by: Gertrude Mealy _ 

Seller Agent 


Wife of Seller 

Property is to be conveyed in the name of_ 

Copyright 1941, Washington Real Estate Board. 
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Pttf.Cl 

Equity No. 31578 

Filed Feb. 17, 1948, Harry M. Hull, Clerk 

These companies do not assume responsibility for taxes 
or assessments except as reported on the tax certificate 
issued by the assessor of the District of Columbia. 

Correctness of information furnished these companies 
as to principal and interest on deeds of trust on this prop¬ 
erty are not guaranteed. 

The Beal Estate Title Insurance Company of the District 

of Columbia 

The Columbia Title Insurance Company of the District of 

Columbia 

Lot_ 6 to 19 _ Square _ 706 _ Washington, D. C., 

Nov. 9th, 1943. 

Purchase by ...JSchroff.... Sale by_ Eufty .... Loan by_ 

Price of Property 31,600.00 

Water Bent 

Insurance 

Deposit see "below 

Bent 

Taxes @ 378.04 pd. to 12/31/43 53.56 

Deed of Trust, Subject, Assumed 
Interest 
Deed of Trust 

Balance 31,653.56 

~ 31,653.56 31,653.56 

Balance 31,653.56 

Taxes 

Deed of Trust Geo. T. Worthington & Son 
Interest @6% fr. 6/1943 1% Bonus 

Deed of Trust 
Interest 

Commission Thos. J. Fisher & Co., Inc. 

Belease 


6,000.00 

210.00 


1/500.00 

7.80 
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Amount held for releases 

Reveime stamps 35J10 

80.00 

Balance to Page Hufty 23,820.56 




31,653.56 

31,653.56 

Check Received (Purchaser) 

30JZ62.86 


” ” (Loan) 




Deposit 

1J500.00 


Balance 



31,653.56 

Certif. , 



76*0 

Tax Certificate 5 


• 

5.00 

Preparing Deed 



5.00 

Recording Deed 



1.80 

Preparing Trust 




Recording Trust 




Notary Fee 




' Settlement Fee 



21.00 

Balance 






31? 62.86 

31?62.86 


Pltf. D 

Equity No. 31578 

Filed Feb. 17, 1948, Harry M. Hull, Clerk 

Government of the District of Columbia 
Engineer Department 
Department of Building Inspection 
Washington 4, D. C. 

Address reply to Inspector of Buildings and Director 
of Inspection. 

December 19,1946. 

To Whom It May Concern: 

This is to certify that the attached axe true copies of 
papers on file in this office in connection with Permit 
#246605, issued to Capital Materials Company, Inc., for 
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Premises #2 S Street, S. W., Square E-664, said permit 
issued August 18,1941. 

Robert H. Davis 
Director of Inspection, D. C. 


Form 511 
Permit No. 246605 


(Write with ink) 


Issued 8/18/41 

Miscellaneous Application 

Owner’s name ...Jlowat Concrete Co - 

Premises number_ 2...JS...JStreet _ S. W - 

Lot number_ 1-2-3-4 _Square number — E of 664 - 

Character of work ...Blasting concrete _ 

_ Cost of work, $- 

OK 

RHD 


8-18-41 

Use This Form for Any Use Not Covered by Regular Forms 

Below Give Details 

At the above-named lot and square number, the Howat 
Concrete Co., for the past 4 years, has been washing off 
its concrete-mixing equipment, trucks Sc. As a result about 
300 cubic yards of excess concrete has been deposited on 
these lots. It is now intended to grade this property, and 
for this purpose, the concrete must first be blasted by 
dynamite into bits small enough to be handled conveniently 
by a shovel. The blasting operations will be under super¬ 
vision of Joseph Mancuso, of 423 K Street NW. Washing¬ 
ton, D. C. Blasting to be protected by ra/pe mats. 
Signature of owner Howat Concrete Co. 

Address of owner S. Capitol & S St., SE 
Name of applicant Air Compressor Service, Inc. 

A. Moeller, Tri. 

For Clerk Use Ind Height EG Area D Date 8-18-41 

C N (Initials) 






V 
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Form 535 

Office of the Inspector of Buildings 
District of Columbia 

Permit No. 246605 August 18, 1941 

Blast Permit 

This is to certify That Howat Concrete Co. has per¬ 
mission to Blast concrete with small charges of dynamite 
v/nder supervision of Joseph Mancuso, 423 K St. N. W. 
Premises No. 2 S St. S.W. Lot 1, 2, 3, 4 Square E 664 

Width of Building_ Length- Height- 

Cost $_ 

in accordance with application and plans on file in this 
office, and subject to the Building Regulations of the Dis¬ 
trict of Columbia, the right being reserved to enter and 
examine the buildings during operations conducted under 
authority of this permit, and to require any change in con¬ 
struction that may be necessary to insure sufficient struc¬ 
tural strength, or safety from fire. Work authorized under 
this permit must be begun within six months of date or 
permit automatically becomes void and cannot be renewed. 
IF NO WORK IS BEGUN under authority of this permit 
application for refund must be made prior to expiration 
date. 

NOTE 

Projections beyond the building line are not authorized 
by this permit, unless expressly stated hereon. 

This permit does not authorize the installation of any 
electric wiring, nor the connection of any electrical appa¬ 
ratus. 

Walls shall not be erected to a height greater than one 
foot (1' 0") above footings until their correct location is 
verified by the Surveyor, D. C., in accordance with Para¬ 
graph C, Part 2, Section 11, of the Building Regulations, 
D. C. 

Party walls are subject to the rights of adjoining owners 
in all squares located outside the City of Washington (as 
defined in the Building Regulations, D. C.). 
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Storage of building materials on public space is pro¬ 
hibited unless specifically authorized by permit. 

Permit Fee, $2- 

Deposit No._ Amount, $- 

The above amounts have been paid to the 
Collector of Taxes, D. C. 

Noted by PN 

Building Dept. 

Robert H. Davis 
Inspector of Buildings 
By R. T. Brummett 
Permit Clerk 


078 — M 8/18/h. 


Defd. D for Id. Rec f d 
Filed Feb 17 1948 Harry M. Hull, Clerk 

Equity No. 31578 C 

Agreement 

THIS AGREEMENT made and entered into this 26th 
day of August, 1944, by and between George A. Martin 
and his wife, Lula M. Martin, and Thomas H. Martin and 
his wife, Annette B. Martin, hereinafter referred to as 
“sellers”, and Standard Oil Company of New Jersey, a 
corporation, hereinafter referred to as “purchaser”, WIT¬ 
NESSETH: 

The sellers agree to sell and the purchaser agrees to 
purchase from them all of Lot 11 and a part of Lot 10 
being that portion thereof East of a perpendicular line 
drawn at a point on the South line of said Lot 10 fifty (50) 
feet West of the West line of said Lot 11 and running 
North at a right angle to said South line in a straight line 
to Potomac Avenue, all of said land being included in 
Martins Sub-division of lots in Square 660 in the District 
of Columbia as her plat recorded in Liber 112, at Folio 
180, of the records of the Office of the Surveyor of the 
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District of Colombia; subject, however, to the terms and 
conditions hereafter set forth. 

The purchase price of the aforesaid land is at the 
rate of One Dollar and Fifty-Five Cents ($1.55) per 
square foot, the total area thereof being estimated by the 
parties to be 23,420 square feet, more or less, and it is 
understood and agreed that prior to the consummation 
of this sale the purchaser will cause a survey to be made 
of said land for the purpose, among others, of determining 
the exact area thereof. The full purchase price shall be 
paid in cash upon compliance by the sellers with the terms 
and conditions herein contained. 

A deposit of Two Thousand ($2,000.00) is to be paid 
by the purchaser to and held by Sandoz, Inc., Agent, »until 
consummation of the sale and then applied by said agent 
to the purchase price of said land unless the sale be de¬ 
clared off by the purchaser as hereinafter provided. 

Upon payment to the sellers of the balance of the total 
purchase price, to be determined by survey as aforesaid, 
the sellers agree to convey the aforesaid land to the pur¬ 
chaser, its successor or successors, in fee simple, and also 
“to assign and convey to the purchaser, its successor or 
successors, so much of the rights heretofore reserved to 
the parties of the first part in their deed to Morris J. 
Gensberg dated April 4, 1940, recorded upon the same 
date in Liber 7458, at Folio 22, of the Land Becords of the 
District of Columbia, as will permit the party hereto of 
the second part to use the existing railroad siding upon 
Lot 8 and portion of Lot 7, in said Square 660, to erect 
and maintain a switch from said siding at a point in the 
Northwest comer of said Lot 7; and to erect and nm.iTvtii.iTi 
a railroad siding from said switch over the Southern por¬ 
tion of the West half of Lot 10 in said square to connect 
with an extension of said siding which the party hereto of 
the second part proposes to erect and maintain upon 
a portion of the land hereby conveyed” under this agree¬ 
ment. 
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The agreement herein upon the part of the purchaser is 
subject to the following conditions: First, that the title 
of the sellers be good of record in fee simple, subject only 
to general covenants and restrictions of record, if any, 
that may be acceptable to the purchaser, and so certified 
by a title company of the District of Columbia to be se¬ 
lected by the purchaser; Second, that if the title of the 
sellers in fee simple be found defective, or found subject 
to covenants or restrictions unacceptable to the purchaser, 
the purchaser shall have the privilege of declaring the sale 
off or of accepting the title as reported by the title com¬ 
pany, and in the event the sale be declared off for any of 
the reasons aforesaid the full deposit aforesaid shall be 
returned to the purchaser, and the sellers and said agent 
are not to be held liable to the purchaser on account of 
any such defect in the title; Third, that if pending the 
consummation of this sale the purchaser shall be unable 
to procure such permits from the District of Columbia as 
may be required to enable it to load and unload box cars 
and to load and unload tank cars and tank wagons with 
gasoline, fuel oil and kerosene upon the aforesaid property 
and to run pipe lines under South Capitol Street from 
purchaser’s property on the East side of said street to it3 
property to be acquired under this agreement, it may de¬ 
clare the sale off and shall be entitled to the return of the 
full deposit aforesaid. 

Taxes, general and special, are to be adjusted according 
to certificate of taxes from the Collector of Taxes. 

Examination of title, tax certificate, conveyancing, notary 
fees, revenue stamps upon the deed, and all recording 
charges are to be at the cost of the purchaser; provided, 
however, that if upon examination the title should be found 
defective, or subject to covenants or restrictions unaccept¬ 
able to the purchaser, the sellers will pay the cost for the 
examination of the title . 
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The sellers and purchaser hereby agree to make settle¬ 
ment in accordance with the terms hereof, and subject to 
the conditions herein, on or before ninety (90) calendar 
days from the date of the execution hereof, unless the 
time for settlement be extended by agreement in writing of 
the parties hereto, and if the purchaser shall fail to do so, 
the deposit may be forfeited, and if so forfeited the sellers 
shall allow the aforesaid agent one-half thereof as com¬ 
pensation for its services. 

Settlement shall be made at the title company furnishing 
the certificate of title, and the purchaser shall place in said 
title company’s hands the balance of the purchase price 
upon delivery to purchaser of the usual special warranty 
deed of conveyance and any other customary papers re¬ 
quired upon its part. 

Immediately upon consummation and settlement of the 
sale possession of said property shall be surrendered and 
transferred to the purchaser. 

The sellers agree to pay the usual brokerage commis¬ 
sion (5%) to said Sandoz, Inc., Agent, and the said title 
company through which settlement is made is hereby 
authorized and directed to deduct the aforesaid commission 
from the proceeds of sale and to pay said amount to said 
agent upon consummation of the sale. 

It is further agreed that this agreement shall be bind¬ 
ing upon the sellers, their heirs and assigns, and upon the 
purchaser, its successor, successors and assigns. 

It is understood and agreed that upon the execution 
of this agreement by the parties hereto the same shall 
not become effective until it has been approved by James 
Martin, a brother of the sellers, and his approval evidenced 
by his signature at the foot of this Agreement. 

IN TESTIMONY WHEREOF, the sellers have hereunto 
subscribed their names and affixed their seals, the pur¬ 
chaser has caused its name to be subscribed by its duly 
authorized agent, and Sandoz, Inc., as agent of said sell- 
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ers, has signed its name hereto in evidence of its approval 
thereof, all in triplicate. 

George A. Martin (Seal) 

Lnlu M. Martin (Seal) 

Thomas H. Martin (Seal) 

Annette B. Martin (Seal) 

Standard Oil of New Jersey, 
a Corporation 
By E. S. Biggs 
Division Manager and duly 
authorized Agent of said 
Company. 

Harvey L. Jenes, Vice Pres. 

Sandoz, Inc. 

James Martin 
James Martin 


Defd. E 

Filed Feb 17 1948 Harry M. Hull, Clerk 
Equity No. 31578 

These companies do not assume responsibility for taxes 
or assessments except as reported on the tax certificate 
issued by the Assessor of the District of Columbia. 

Correctness of information furnished these companies as 
to principal and interest on deeds of trust on this property 
are not guaranteed. 

The Beal Estate Title Insurance Company of the District 

of Columbia 

The Columbia Title Insurance Company of the District of 

Columbia 

Lot 11 & Pt 10 _ Square 660 _ Washington, D. C., 

Jan. 26th, 1945 

Purchase by S. 0. Co. of N. J. _Sale by Martin .... Loan 

by- 

Price of Property 36#99.84 

Water Rent 





rtjLr ureter 
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GLO&GL A . & THOMAS H. MAZTtN 




£ 3>TZ£ET t 3.W. 


le«lr I ii-Hft- 


CJEfTOC STKEfT 
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Insurance 
Deposit see below 
Rent 

Taxes @ 409.84 pd. to 12/31/44 ' 29.60 

Deed of Trust, Subject, Assumed 
Interest 
Deed of Trust 

Balance 36/27034 

36/299.84 36/299.84 

Balance 36/27034 

Taxes 

Deed of Trust 
Interest 
Deed of Trust 
Interest 


Commission Sandoz,Inc. 1/81439 

Release 

Amount held for releases 

Balance to George A. Martin 34,45535 

36/27034 36/27034 

Check Received (Purchaser) 34/500.00 

“ “ (Loan) 

Deposit 2,000.00 

Balance 36/27034 

Certif. 82/50 

Tax Certificate 1.00 

Preparing Deed . 5.00 

Recording Deed 2.50 

Preparing Trust 
Recording Trust 

Notary Fee 1.00 

Settlement Fee 23.00 

Revenue stamps 40J.5 

Balance Standard OH Co. of N. J. 74.61 

36/500.00 36/500.00 
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Defd. F 

Filed Feb 17 1948 Harry M. Hull, Clerk 
M/L 8/27/46 

Equity 31578 
Statement of Account 
with 

The Real Estate Title Insurance Company of the District 

of Columbia 

The Columbia Title Insurance Company of the District of 

Columbia 

503 E Street N. W., Washington 1 
These companies do not assume responsibility for taxes 
or assessments except as reported on the tax certificate 
issued by the Assessor of the District of Columbia. 

Correctness of information furnished these companies 
as to principal and interest on deeds of trust on this prop¬ 
erty are not guaranteed. 

Settlement Case No. 66434 

To Rigel 0. Belt et ux. Dr. 
In Re Sale Lots 2 to 12, <& 800 Square 607 


Date August 11 ,1946 


Price of Property 

$156,009.00 

1817 1st St., S. W. Rent @ $35.00 
Paid to 8/12/46 

$1A7 

1821 1st St., S. W. Rent @ $35.00 
Paid to 9/1/46 

23J23 

Taxes @ $840.64 Paid to 6/30/46 

95.74 

Commission 

3/86.85 

Revenue Stamps 

172JL5 

Recording Deed 

1.40 

Noting 

2.00 

Check to Rigel 0. Belt 

151/26.36 

$156,009.00 $156,009.00 


This check includes the Brownell Lot Price $16/65.07 
I charged the full 5% on this lot $838J25 
The $3/86.85 Item is only 2/3 of the Commission as I had 
advanced Mr. McCurdy his 1/3 of $1,893.43 
Net Check to Brownell $15/03.08 
Net amount to be credited to account $134/29.85 
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Filed Feb 17 1948 Harry M. Hull, Clerk 

C. Heurich Jr., Realty Co. 

1627 K Street, Northwest 

Washington, D. C-, 19- 

Received from Chr. Heurich Brewing Company - 

a deposit of One thousa/nd _ 00/100 Dollars ($1000.00) 

to be applied as part payment of the purchase of all Lots 
2-12 <& 800 in Square 607 Being all of said Square with im¬ 
provements thereon_in the District of Columbia, upon 

the following terms of sale: 

Total price of property One hv/ndred fifty-six thousand 
amd nine Dollars ($156009.00) 

The purchaser agrees to pay One hundred fifty-six thou¬ 
sand amd nine Dollars ($156009.00) cash at the date of 
conveyance, of which sum this deposit shall be a part. 

The property is sold free of encumbrance except as afore¬ 
said; title is to be good of record and in fact; otherwise 
said deposit is to be returned and sale declared off at the 
option of the purchaser, unless the defects are of such char¬ 
acter that they may readily be remedied by legal action, 
but the seller and agent are hereby expressly released from 
all liability for damages by reason of any defect in the 
title. In case legal steps are necessary to perfect the title, 
such action must be taken by the seller promptly at his own 
expense, whereupon the time herein specified for full settle¬ 
ment by the purchaser will thereby be extended for the 
period necessary for such prompt action. 

Rents, taxes, water rent, insurance and interest on ex¬ 
isting encumbrances, if any, and operating charges are to 
be adjusted to the date of the transfer. Taxes, general and 
special, axe to be adjusted according to the certificate of 
taxes issued by the Collector of Taxes of the District of 
Columbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessment there- 
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for has been levied or not, shall be paid by the seller or 
allowance made therefor at the time of transfer. 

Examination of title, tax certificate, revenue stamps, 
conveyancing, notary fees and all recording charges, in¬ 
cluding those for purchase money trust, if any, are to be 
at the cost of the purchaser; provided, however, that if 
upon examination the title should be found defective the 
seller hereby agrees to pay the cost of the examination of 
the title and also to pay to the agent herein a commission 
hereinafter provided for just as though the sale had actu¬ 
ally been consummated and all the terms of this contract 
complied with. 

On Jan. 15th 1946 or as soon thereafter as a report on 
the title can be secured if promptly ordered, the seller and 
purchaser are required and agree to make full settlement 
in accordance with the terms hereof. If the purchaser 
shall fail so to do, the deposit herein provided for may be 
forfeited at the option of the seller, in which event the 
purchaser shall be relieved from further liability here¬ 
under, or without forfeiting the said deposit the seller may 
avail himself of any legal or equitable rights which he may 
have under this contract. In the event of the forfeiture 
of the deposit, the seller shall allow the agent one-half 
thereof as a compensation for his services to him. 

Settlement is to be made at the office of Columbia <& Real 
Estate Title Company, or at the Title Company searching 
the title, and deposit with the Title Company or with 
C. HEURICH JR., REALTY CO., of the purchase money, 
the deed of conveyance for execution and such other papers 
as are required of either party by the terms of this con¬ 
tract shall be considered good and sufficient tender of per¬ 
formance of the terms hereof. 

Seller agrees to execute the usual special warranty 
deed. Property is sold subject to an existing tenancy as 
follows: Leases with The United States expiring Aug. 11th, 
1946 on lots 2 to 9 inclusive and 800 in Square 607 and 
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existing monthly tenancy in 1817 and 1821 First Street, 
S. W. (Strike one of the two foregoing sentences.) 

The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any department of the District 
of Columbia, or prosecutions in any of the courts of the 
District of Columbia on account thereof against or affect¬ 
ing the property at the date of the settlement of this con¬ 
tract shall be complied with by the seller and the property 
conveyed free thereof. This provision shall survive the 
delivery of the deed hereunder. 

The seller agrees to pay to C. HEURICH, Jr., REALTY 
CO., his agent, the regular rate of commission fixed by the 
Washington Real Estate Board amounting to $5680.27, and 
the Title Company, or the Real Estate Office, through which 
settlement is made is hereby authorized and directed to 
make deduction of the aforesaid commission from the pro¬ 
ceeds of the sale and to make payment thereof to the said 
agent. Entire deposit to be held by C. HEURICH, Jr., 
REALTY CO., until settlement hereunder is made. 

The principals of this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

This contract, made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms con¬ 
ditions, statements or representations, oral or written, not 
herein contained. 

Washington, D. C. March 25, 1946 

I hereby assign and make over all my rights title and 
interest to my share of the Commission involved in this 
deal to R. 0. Belt, which sum is $1J393.42. 

W. C. McCurdy 
C. Heurich Jr., Realty Co. 

Agent. 



728 


We, the undersigned, hereby ratify, accept and agree to 
the memorandum of sale on the reverse side hereof and 
acknowledge it to be our contract. 

Chr. Heurich Brewing Co. 

By: C. Heurich, Jr. 

, President 

Purchaser. 

R. 0. Belt 
Seller. 

Bertha V. Belt 
Wife of Seller. 

_ 10/24, 1945 

- Oct. 24, 1945 

Property is to be conveyed in the name of_ 

Square 607 

SALES CONTRACT 
Real Estate 
Between 




and 

Purchaser. 


Owner. 

___ 19 -- 

C. Heurich Jr., Realty Co. 
1627 K Street, Northwest 

Deft. C for Id. 

Filed Feb 20 1948 Harry M. Hull, Clerk 

Michael Walsh & Son 
Real Estate, Loans and Insurance 
1211 Eye Street, Northwest 
Washington, D. C. 


Eq. #31578 


Dec 4th, 1947 
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Received from Richard H. Hall a deposit of Five Hun¬ 
dred and no/100 Dollars ($500.00) to be applied as part 
payment of the purchase of Lot 9 and 10 in Square 664, 

with improvements thereon known as No. Two lots 

located at S Street, Half Street and Water Street, S. W. 
in the District of Columbia, upon the following terms of 
sale, to wit: 

Total price of property Sixteen Thousand <& no/100 Dol¬ 
lars ($16,000.00) 

Terms of Sale All Cash, of which deposit is part. 


Trustees in all deeds of trust are to be named by the 
parties secured thereby. 

The property is sold free of encumbrance except as 
aforesaid; title is to be good of record and in fact subject, 
however, to covenants, conditions and restrictions of rec¬ 
ord, if any; otherwise said deposit is to be returned and 
sale declared off at the option of the purchaser, unless 
the defects are of such character that they may readily 
be remedied by legal action, but the seller and agent are 
hereby expressly released from all liability for damages 
by reason of any defect in the title. In case legal steps 
are necessary to perfect the title, such action must be 
taken by the seller promptly at his own expense, where¬ 
upon the time herein specified for full settlement by the 
purchaser will thereby be extended for the period necessary 
for such prompt action. 

Rents, taxes, water rent, insurance and interest on exist¬ 
ing encumbrances, if any, and operating charges are to be 
adjusted to the date of transfer. Taxes, general and spe¬ 
cial, are to be adjusted according to the certificate of taxes 
as issued by the Collector of Taxes of the District of Co¬ 
lumbia, except that assessments for improvements com¬ 
pleted prior to the date hereof, whether assessment there¬ 
for has been levied or not, shall be paid by the seller or 
allowance made therefor at the time of transfer. 
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Examination of title, tax certificate, conveyancing, notary 
fees and all recording charges, including those for purchase 
money trust, if any, are to be at the cost of the purchaser; 
provided, however, that if upon examination the title should 
be found defective, the seller hereby agrees to pay the cost 
of the examination of the title and also to pay to the 
agent herein a commission hereinafter provided for just 
as though the sale had actually been consummated and all 
the terms of this contract complied with. 

Within thirty days from the date of acceptance hereof 
by the owner, or as soon thereafter as a report on the title 
can be secured if promptly ordered, the seller and pur¬ 
chaser are required and agree to make full settlement in 
accordance with the terms hereof. If the purchaser shall 
fail so to do, the deposit herein provided for may be for¬ 
feited at the option of the seller, in which event the pur¬ 
chaser shall be relieved from further liability hereunder, or 
without forfeiting the said deposit the seller may avail him¬ 
self of any legal or equitable rights which he may have 
under this contract. In the event of the forfeiture of the 
deposit, the seller shall allow the agent one-half thereof 
as a compensation for his services to him. 

Settlement is to made at the office of Broker or at the 
Title Company searching the title, and deposit with the 

Title Company or with _ 

of the purchase money, the deed of conveyance for execu¬ 
tion and such other papers as are required of either party 
by the terms of this contract shall be considered good and 
sufficient tender of performance of the terms hereof. 

Seller agrees to execute the usual special warranty deed. 
Property is sold subject to an existing tenancy as follows: 

Seller agrees to give possession at time of settlement, 
and in the event he shall fail so to do he shall become and 
be thereafter a tenant by sufferance of the purchaser and 
hereby waives all notice to quit, as provided by the laws 
of the District of Columbia. (Strike one of the two fore¬ 
going sentences.) 
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The risk of loss or damage to said property by fire or 
other casualty until the deed of conveyance is recorded is 
assumed by the seller. 

All notices of violations of Municipal orders or require¬ 
ments noted or issued by any Department of the District 
of Columbia, or prosecutions in any of the courts of the 
District of Columbia on account thereof against or affect¬ 
ing the property at the date of the settlement of this con¬ 
tract shall be complied with by the seller and the property 
conveyed free thereof. This provision shall survive the 
delivery of the deed hereunder. 

The seller agrees to pay to Michael Walsh and Son and 
A. R. Brandes & H. H. Carter his agent, the regular rate 
of commission amounting to $ Regular Board Rate, to he 
divided in three equal parts, and the Title Company, or the 
Real Estate Office through which settlement is made is 
hereby authorized and directed to make deduction of the 
aforesaid commission from the proceeds of the sale and 
to make payment thereof to the said agent. Entire deposit 
to be held by- until settle¬ 

ment hereunder is made. 

The principals to this contract mutually agree that it 
shall be binding upon their respective heirs, executors, ad¬ 
ministrators or assigns. 

This contract, made in triplicate, when ratified by the 
seller contains the final and entire agreement between the 
parties hereto and they shall not be bound by any terms, 
conditions, statements or representations, oral or written, 
not herein contained. 

Michael Walsh & Son by 
A. R. Brandes 

Agent 

We, the undersigned hereby ratify, accept and agree to 
the above memorandum of sale and acknowledge it to be 
our contract. 

Dec. 4, 1947 
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Richard H. Hall, 
Purchaser 


Seller 


Wife of Seller 

-- 19- 

Property is to be conveyed in the name of- 

I hereby authorize -- 

agents in the within contract of sale, to place order for 
the examination of the title to the above described prop¬ 
erty and agree to pay cost of the same. 

.Purchaser. 

Owner ashing 5.00 per $q. foot 
bat $25,000 mag be considered. 

Deft. G Reed. 

Filed Feb 17 1948 Harry M. Hull, Clerk 
Eq. 31578 

Office of the Recorder of Deeds 
District of Columbia 

No. 56460 Recorded December 16, 1946 

at 3:45 P. M. 

DEED 

THIS DEED, Made this 6th day of December in the 
year one thousand nine hundred and forty six, by and 
between American Security and Trust Company, Trustee, 
Acting her in pursuant to an Order entered in Civil Action 
No. 18095 in the United States District Court for the Dis¬ 
trict of Columbia, on November 1, 1946 party of the first 
part, and Ida Kressin; Eugene L. Kressin and Theodore 
H. Cohen, as Tenants in Common, parties of the second 
part: 

WITNESSETH, That in consideration of Fourteen 
Thousand Five Hundred Dollars, the party of the first 
part does hereby grant unto the parties of the second 
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part, in fee simple, all that piece or parcel of land, to¬ 
gether with the improvements, rights, privileges and ap¬ 
purtenances to the same belonging, situate in the District 
of Columbia, described as follows, to wit: All of Original 
Square, East of Square numbered Six Hundred and Sixty- 
two (E. of 662). 

AlND, the said party of the first part covenants that it 
will warrant specially the property hereby conveyed; and 
that it will execute such further assurances of said land 
as may be requisite. 

IN TESTIMONY WHEREOF, the said American Se¬ 
curity and Trust Company, Trustee hath on the 6th day 
of December, A. D. 1946, caused these presents to be 
signed by Wm. L. Beale, its Vice President, attested by 
John R. Neale, its Assistant Secretary, and its corporate 
seal to be hereunto affixed; and doth hereby appoint Wm. 
L. Beale, its true and lawful attorney in fact for it and in its 
name to acknowledge and deliver these presents as its act 
and deed. 

(Corporate Seal) 

American Security and Trust Company, 

Trustee 

Civil Action No. 18095 in the United States 
District Court for the District of Columbia 
By Wm. L. Beale 

Vice President 

Attest: 

John R. Nealer 
Assistant Secretary 
($15.95 Int. Rev. Stamps Affixed) 
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DISTRICT OF COLUMBIA 


No. 9781 

United States of America, appellant 

v. 

Lottie May Martin, James Martin, and Smoot Sand & 
Gravel Corporation, appellees 


No. 9782 

Lottie May Martin, James Martin, and Smoot Sand & 
Gravel Corporation, appellants 
v. 

United States of America, appellee 


APPEALS AND CROSS-APPEAL FROM THE DISTRICT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOB THE UNTIED STATES, APPELLANT 


OPINION BELOW 

The opinion of the district court (R. 97) is reported under 
the name of United States v. Groen at 72 F. Supp. 713. 

JURISDICTION 

This is a suit brought by the United States under the Act 
of April 27, 1912, 37 Stat. 93, providing for the institution 
of suits to establish and make clear the title of the United 
States to certain lands in the District of Columbia and pro¬ 
viding for the valuation of any right, title or interest which 

(l) 
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might be determined to exist adverse to the complete and para¬ 
mount title of the United States (R. 2). The district court 
entered an order on October 27,1947, determining title to part 
of the lands involved in the suit adverse to the United States 
and ordering the cause set for further hearing on the question 
of valuation of such land (R. 117-120). The United States 
filed a notice of appeal from that order on November 25, 1947 
(R. 120). Judgment was entered on January 8, 1948, incor¬ 
porating the provisions of the order of October 27, 1947, and 
in addition fixing the value of the lands and improvements 
and determining title to the remainder of the lands involved 
to be in the United States, subject to certain rights of the 
defendants (R. 122-125). The United States filed a notice 
of appeal from the latter judgment on February 6, 1948 (R. 
125). Defendants filed a notice of cross-appeal from part 
of the latter judgment on February 13, 1948 (R. 126). The 
jurisdiction of this Court is invoked under Section 17-101 of 
the District of Columbia Code. 1 

QUESTIONS PRESENTED 

1. Whether defendants as riparian owners on the Anacostia 
River have the right to fill and wharf below high-water mark 
and thereby acquire title to the land reclaimed and the wharf 
erected as against the paramount title of the United States to 
the land below high-water mark. 

2. If riparian owners have such right to fill and wharf below 
high-water mark, (a) whether the United States as owner of 
fee title to a street adjacent to the river has the same rights, 
and whether the court erred in holding that South Capitol 
Street terminated at S Street, and (b) whether such rights of 
private riparian owners are subordinate to the federal power 
over navigable streams. 

3. WTiether the trial court erred in not determining all issues 
as to title in its order of October 27,1947. 

’The Act of April 27, 1912, sec. 5, 37 Stat. 93, 94,'under which this suit 
was brought, provided for an appeal to the Supreme Court of the United 
States. This section was repealed by Section 13 of the Judiciary Act of 
1925, 43 Stat. 936, 941-942, and appeals now lie to this Court from judg¬ 
ments entered in suits instituted under the Act of April 27, 1912, supra. 
United States v. Belt, 319 U. S. 521 (1943). 
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STATEMENT 

On April 27, 1912, an act was passed “providing for the 
protection of the interests of the United States in lands and 
waters comprising any part of the Potomac River, the Ana- 
costia River or Eastern Branch, and Rock Creek and lands 
adjacent thereto.” 37 Stat. 93. This Act, which is set out 
in full in an appendix toi this brief, infra, pp. 39-41, requires 
the Attorney General to institute a suit or suits to establish 
and make clear the title of the United States “in and to any 
part or parcel of the land or water in the District of Columbia 
in, under and adjacent to the Potomac River, the Anacostia 
River or Eastern Branch, and Rock Creek, including the shores 
and submerged or partly submerged land, as well as the beds 
of said waterways, and also the upland immediately adjacent 
thereto, including made lands, flats and marsh lands,” such 
suits, to be in the nature of a bill in equity and to be brought 
against any persons or corporations who may have, or pretend 
to have, any right, title, claim or interest adverse to the com¬ 
plete title of the United States. The Act further requires the 
defendants to answer “and set forth and maintain any right, 
title, interest or claim” they may have in the premises. Sec¬ 
tion 3 of the Act provides that the court shall make a final 
determination of all rights drawn in question and shall have 
full power by its decrees to determine every question of • 
right, title, interest or claim in the premises, its decree to be 
final and conclusive on all parties appearing or all who after 
due notice fail to appear and litigate their claims. Section 4 
provides that if on the final hearing the court is of opinion that 
there exists any right, title or interest adverse to the United 
States, then it shall forthwith and in a summary way proceed 
to ascertain the value of any such right, title, interest or claim 
and make a report thereof to the Congress. 

The present suit was instituted under the foregoing Act on 
January 30,1913, against Joseph Groen and others who claimed 
title adverse to that of the United States to certain described 
land and land under water in, under and adjacent to the Ana¬ 
costia River or Eastern Branch (R. 2-3) . 2 The lands described 

J The names Anacostia River and Eastern Branch are synonymous and 
are used interchangeably throughout the suit and this brief. 
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are bounded on the west by the easterly line of Water Street 
SW; on the north by the northerly line of S Street, South, 
prolonged to the line of maximum depth of the Eastern Branch; 
on the east by the line of maximum depth of the Eastern 
Branch; on the south by the northerly line of T Street, South, 
prolonged to the line of maximum depth of the Eastern Branch 
(see R. 3). 

Prior to the establishment of the City of Washington, the 
lands involved were located in the Town of Carrollsburg in 
the State of Maryland (R. 61-62, par. 2 (a); Finding No. 
2, R. 114). The historical background and the details of the 
founding of this City are set out in Morris v. United States, 
174 U. S. 196 (1899), involving a similar suit as to lands on 
the Potomac River; see also R. 100-105. In the course of 
the negotiations by the President of the United States and 
the Commissioners appointed to act under his supervision 
to survey, define and locate the district for the permanent seat 
of the Government, the proprietors of lots in Carrollsburg 
entered into an agreement with the President on March 30, 
1791, whereby it was agreed that they would convey their lots 
and lands to be laid out at the pleasure of the President as 
part of the Federal City and that they would receive one-half 
the quantity of their respective lots “as near their present 
situation as may agree with the new plan” (R. 315-316). 
Pursuant to this agreement, the proprietors in Carrollsburg 
conveyed their lots in trust to be laid out for the city (R. 66, 
par. 9(b); PL Exs. T-22 to T-27, R. 461-485) and were in 
turn allotted and assigned certain lots in the new city. Lots 
1,2,3,6,7 and 8 in Square East of 664 were allotted to defend¬ 
ants’ predecessors in title on June 26, 1794 (R. 181-183). 
Lots 4 and 5 were ordered by the President of the United 
States to be sold by the Commissioners to provide funds for 
public buildings and other purposes in connection with the 
laying out of the city and were subsequently conveyed to de¬ 
fendants’ predecessors in title (R. 73, par. 18 (a); Finding 
No. 4, R. 115). These lots in original Square East of 664 
have been extended into the Anacostia River below the high- 
water mark of 1794 by artificial or man-made fill and a wharf 
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has been constructed which projects into the river along the 
south line of S Street (R. 91-92; Finding No. 8, R. 116). 

The Government alleged in. its bill of complaint that the 
fee simple title to all of the described lands was vested in the 
United States and that any claim of right, title or interest by 
defendants was without foundation (R. 4r-6). The basis for 
_ the contention that title to fast land above high-water mark 
in 1794 was in the United States was to have been that under 
the original plans for the City of Washington it was intended 
that the city be bounded by a waterfront street (Water Street) 
and that there was to be no private ownership of land between 
that street and the river. However, for reasons not appearing 
in the record, the trial of the case was delayed many years and 
in the meantime this Court held in another case, United States 
v. Belt, 79 App. D. C. 87, 142 F. 2d 761 (1944), that the plan 
of the founders of the City for a water street binding the City 
had been abandoned as to lands along the Anacostia River. 
Accordingly, it was there held that the predecessors of parties 
claiming title to an adjacent square (Square 666) acquired 
title to fast land riverward of Water Street to the high-water 
line of the Anacostia River, together with riparian rights. 

As a result of the decision in the Belt case, the Government 
in this case conceded that the defendants’ predecessors acquired 
title to the lots in Square East of 664 to the high-water line 
of the Eastern Branch at the time of the allotments, together 
with riparian rights (R. 52-63, 80). However, it was con¬ 
tended that the rights of the parties below the high-water line 
of 1794 were not determined by the Belt case and that, as 
alleged in the complaint, the United States was and still is 
vested with title to the land below the high-water line of 
1794. The principal issue to be presented by the Government 
on this appeal relates to the filled land and wharf below the 
high-water mark of 1794. 

The fill made below the high-water line of 1794 in the area 
under dispute is adjacent not only to original Square East of 
664 but is also adjacent to S Street South and South Capitol 
Street riverward of those streets as they were shown on the maps 
constituting the plans for the city (Compare, e. g., Def. Ex. 16, 
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Vol. IV; PI. Ex. T-21, Vol. V, and PI. Ex. T-6, Vol. V).* Title 
to S Street and the fill adjacent thereto is no longer in issue 
(See R. Ill) except for the failure of the trial court to decree 
that title to S Street is in the United States in its order of 
October 27,1947, as is explained, infra , pp. 33-35. No separate 
question as to title to the filled land by reason of its being adja¬ 
cent to South Capitol Street as shown on the maps constituting 
the plans for the city arises unless, as is pointed out, infra, pp. 
29-32, it is held that the riparian rights of owners of lots in 
original Square East of 664 included the right to fill below the 
high-water mark. 

The remainder of the lands described in the complaint con¬ 
sists of land under water from the present high-water line to 
the line of maximum depth of the Eastern Branch. These 
lands are not in issue on the Government’s appeal, except inso¬ 
far as the trial court failed to decree that title thereto is vested in 
the United States in its order of October 27,1947, as is pointed 
out, infra, pp. 33-35. 

Between the time of the institution of this suit and the trial, 
the claims of all of the original defendants except James Martin 
had vested in Lottie May Martin and the Smoot Sand & Gravel 
Corporation (R. 41). The latter were substituted as parties 
defendant on June 28, 1946 (R. 55). Their motion for sum¬ 
mary judgment having been denied (R. 55), all three of the 
present defendants filed answers on August 26, 1946, adopting 
answers previously filed by former defendants and claiming 
fee title to the various lots involved, to the channel of the 
Eastern Branch together with all accretions, accumulations, 
and additions thereto, natural and artificial (R. 56-58; see 
R. 9-38). 4 A pre-trial hearing was had and a pre-trial report 
was filed on November 22, 1946 (R. 86-88), to which was 
attached a joint statement by counsel for the parties as to the 

•This reference is made at this time only for the convenience of the 
Court in locating the property arid not for the purpose of establishing any 
particular fact which may be in dispute. 

* It was agreed that whatever right, title, or interest was acquired by 
the original allottees under the allotment of lots in Square East of 664 is 
now vested in the defendants, i. e., lots 1,2, 6, 7 and 8 in Lottie May Martin, 
lot S in James Martin and lots 4 and 5 in the Smoot Sand & Gravel Cor¬ 
poration (R. 96-97 ; 73, par. 18a). 
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critical facts and principles of law agreed upon and those as to 
which there was disagreement (R. 60-84). Supplementary 
stipulations were filed from time to time (R. 89,91,92,96). 

At the beginning of the trial before the district court without 
a jury on February 17, 1947, the court ruled that facts pre¬ 
viously agreed upon would be considered to be in the record 
and that rulings on objections to such facts on the grounds of 
competency, relevancy, and materiality would be made later 
(R. 129-130). 

This brief will show that the district court’s judgment was 
based upon an erroneous view as to the legal rights of riparian 
owners upon the Anacostia River. For this reason, a detailed 
statement of the evidence and the facts appearing therefrom 
is not given at the present time. The proceedings at the trial 
may be briefly summarized as follows: 

Defendants proceeded first with their evidence (R. 128-131). 
Many deeds, maps, and similar records were offered by defend¬ 
ants, some of which were admitted in evidence, relating to 
the transactions that took place at the time of the founding 
of the City of Washington for the purpose of showing the title 
which their predecessors acquired at that time. In addition 
there was admitted a plat showing the bulkhead and pierhead 
lines adopted by the Secretary of War on February 5, 1926, 
offered by defendants for the purpose of showing the location 
of those lines and to establish the fact that filling to the bulk¬ 
head line and erecting piers to the pierhead line would not 
obstruct navigation (R. 200-204). Defendant James Martin 
testified that his earliest recollection of the property involved 
was at the time his father bought the property in 1876 when 
he was seven years old (R. 230-231). He testified that at 
that time there was a dilapidated frame house and wharf on 
the property, that in 1876 his father built two brick houses 
on the property and fixed the wharf (R. 231), that he recalled 
very shallow water in front of the-land at low tide, that noth¬ 
ing but flat grass grew on the property (R. 231-232), that he 
filled lots 6, 7, and 8 to the bulkhead line in 1906 when he 
owned the property, and that a Mr. Howatt and the Capital 
Materials Company filled in lots 1 through 5 to the bulkhead 
line with his consent (R. 232-234). 
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On behalf of the Government there was testimony tracing 
title from King Charles I.of England to the time of the found¬ 
ing of the City and evidence as to the various transactions 
'which occurred at that time showing that title to the bed of 
the Anacostia River became vested in the United States at 
the time of cession to the United States of that part of the 
District of Columbia which formerly lay in Maryland and 
that such title had never been granted to anyone. It was stip¬ 
ulated that the high-water mark in 1794 was as shown cm 
Plain tiffs’ Exhibits 5 and 7, Volume V (R. 91-92, 269-272). 
Various maps dated between 1822,1828,1837,1857,1859,1872, 
1882, and 1904 showing the situation in regard to South Cap¬ 
itol Street and approximately when the first wharf was con¬ 
structed were introduced. (PI. Exs. T-13 to T-20 inclusive, 
Vol. V, R. 291-310.) 

Edwin A. Schmitt, Head Engineer of the Washington Dis¬ 
trict Office of the Corps of Engineers, a witness for the 
Government (R. 340), in response to questions asked on cross- 
examination, explained the effect of the establishment of harbor 
lines by the Secretary of War, stating that the bulkhead line 
. establishes the limit of solid fill into the river and the pierhead 
line establishes the outside limit of construction beyond the 
bulkhead line without individual permits (R. 357-359). He 
also stated that “the United States does not undertake to say 
whether local circumstances permit such filling up” (R. 357), 
that where harbor lines do not exist an individual permit is 
. necessary, that they operate the same way and that neither 
confers any proprietary rights, but merely gives the assent of 
the Government insofar as navigation is concerned to build 
a wharf or fill (R. 362-367). 

At the close of the hearing, the trial court ruled on various 
objections as to the materiality and relevancy of certain 
matters in the agreed statement filed with the pre-trial order 
(R. 422-434). On May 31,1947, the trial court filed an opin¬ 
ion (R. 97-114) in which it reviewed the historical background 
of the case and held that by virtue of the cession to the United 
States in 1791 by the State of Maryland of that part of the 
District of Columbia which formerly lay in that State, the 
United States became vested with fee title to the soil below 
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high-water mark on the Eastern Branch, 8 that originally the 
lots in Square East of 664 terminated at high-water mark and 
that the fee title of defendants is limited to high-water mark 
(R. 100-107). However, the court further held that defend¬ 
ants and their predecessors in title, being riparian owners, were 
entitled to whatever rights and privileges appertain to riparian 
property, that such rights include the right to fill and wharf 
out below ordinary high-water mark, that the establishment 
of harbor lines along the Eastern Branch by the Secretary of 
War, acting under the River and Harbor Act of March 3,1899, 
operated as a license or permit to fill to the bulkhead line and 
to build a pier to the pierhead line and that defendants acquired 
title to land reclaimed by filling below high-water mark 
(R. 107-113). 

Inasmuch as defendants conceded the title to S Street to 
be in the United States, the court found it unnecessary to 
discuss that street (see’R. 111). As to South Capitol Street, 
the court held that the issue was to be determined factually, 
that an early map of the city prepared by James Dermott 
(Def. Ex. 15) was controlling, that it showed South Capitol 
Street as terminating at the north line of S Street above Square 
East of 664 and showed the north boundary of Square East of 
664 cutting off part of South Capitol Street (R. 111-113). 
Consequently, the court concluded that it was the intention 
of the founders of the city to preserve the riparian rights of 
the former lot owners in Carrollsburg with no street inter¬ 
vening between the lots and the navigable water and, there¬ 
fore, that the United States had no riparian rights at the ter¬ 
mination of South Capitol Street (R. 113). The court further 
stated that defendants acquired title to the land reclaimed 
by filling in below high-water mark (R. 113). On October 

“By the Act of December 23, 1788 (Md. Laws 1788, c. 46, D. C. Code 
(1940) p. XXVIII), the State of Maryland authorized the cession “to the 
Congress of the United States, any district in this state not to exceed ten 
miles square, which the congress may fix upon and accept for the seat of 
the government of the United States.” By the Act of December 19, 1791 
(Md. Laws 1791, c. 45, D. C. Code (1940) p. XXVIII, the Maryland legislature 
ratified the cession of the area selected by President Washington as author¬ 
ized by Congress. See Act of March 3, 1791,1 Stat. 214, c. 17 (D. C. Code 
(1940) p. XXXII); Proclamation of March 30, 1791, D. C. Code (1940) 
p. XXXIII. 
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27, 1947, the court entered findings of fact and conclusions of 
law in accordance with the opinion (R. 114-117). He found, 
among other things, that the fast land in Square East of 664 
has been extended into the river since 1794 by artificial fill to 
the bulkhead line established by the Secretary of War, that 
a wharf extending out from the bulkhead line ends landward 
of the pierhead line established by the Secretary of War and 
neither the fill nor wharf impedes navigation; that there are 
no contemplated changes in the harbor lines fixed by the Sec¬ 
retary of War; that the administrative practice under the River 
and Harbor Act is to consider that the establishment of harbor 
lines on the Eastern Branch gives riparian owners permission 
to fill to the bulkhead line and build piers to the pierhead line; 
and that the filling between the high-water mark of 1794 and 
the bulkhead line were proper exercises of the riparian rights 
appurtenant to the lots in Square East of 664 (R. 116-117). 
He concluded as a matter of law that the allotments and con¬ 
veyances made by the Commissioners for laying out the city 
vested in the original proprietors of the lots the fee simple title’ 
with riparian rights; that defendants and their predecessors in 
title, in the exercise of their riparian rights have acquired 
ownership and title to the reclaimed land and wharf, that their 
title is one which may be encumbered or conveyed and of which 
they cannot be deprived without just compensation; and that 
the United States has no rights in any of the lands included 
in the square or in the wharf projecting therefrom (R. 117). 
An order was also entered on October 27, 1947, determining 
title to Square East of 664 from Water Street east to the bulk¬ 
head line exclusive of any land below high-water mark to be 
in defendants and setting the cause for hearing on the question 
of the value of defendants’ property (R. 117-120). On No¬ 
vember 25, 1947, the United States appealed from this order 
(R. 120). 

The case came on for hearing as to the value of the property 
and on December 23, 1947, the District Court entered supple¬ 
mental findings of fact and conclusions of law fixing the total 
value of defendants’ property at $156,087.50 (R. 121-122). 
On January 8, 1948, the court entered a “final judgment” re¬ 
stating the provisions of the order of October 27, 1947 (see R. 
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117-120), and ordering in addition that the United States has 
no valid right, interest, or claim in or to the lots in Square East 
of 664 which were described as extending to the bulkhead line 
(par. 9, R. 124), that the United States has fee simple title to 
all land lying in S Street extended to the line of maximum 
depth, of the Anacostia River (par. 10, R. 124), and that the 
United States has fee simple title to all land between the pres¬ 
ent high-water mark of the Anacostia and the line of maximum 
depth, subject to the riparian rights of defendants (par. 11, 
R. 125) and fixing the value of defendants’ property in the 
sum previously determined (par. 8, R. 124). The United 
States filed notice of appeal from the “final judgment” on 
February 6, 1948 (R. 125). On February 13, 1948, defend¬ 
ants filed notice of a cross-appeal from paragraphs 8 and 11 of 
the final judgment of January 8, 1948 (R. 126). The appeals 
and cross r appeal were consolidated for purposes of appeal by 
orders of the district court and of this Court. 

STATUTES INVOLVED 

The provisions of the Act of April 27, 1912, 37 Stat. 93, and 
the pertinent provisions of the River and Harbor Act of March 
3, 1899, 30 Stat. 1151, sec. 11, 33 U. S. C., sec. 404, are set out 
in the appendix, ‘infra, pp. 39-41. The pertinent provisions of 
the following‘statutes and regulation are set out in the argu¬ 
ment, infra: Md. Laws 1791, c. 45, secs. 2,12, D. C. Code (1940), 
pp. XXIX, XXX; the Act of May 19,1896, sec. 1, 29 Stat. 126; 
the Act of March 3, 1899, sec. 1, 30 Stat. 1377, D. C. Code 
(1940), sec. 9-101; and the regulation of the Commissioners 
of July 20,1795. 

STATEMENT OF POINTS 

1. The district court erred in holding that defendants, as 
riparian owners on the Anacostia River, have the right to fill 
and wharf below high-water mark and thereby acquire title 
to the land reclaimed and the wharf erected as against the para¬ 
mount title of the United States to the land below high-water 
mark. 

2. The district court erred in not holding that the United 
States has title to all land below the high-water mark of the 
Anacostia River as it existed in the year 1794. 
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3. The district court erred in holding that the United States 
as owner of fee title to South Capitol Street, a street adjoining 
the Anacostia River, is not entitled to the same riparian rights 
held to accrue to private landowners, and in finding that South 
Capitol Street terminated at S Street. 

4. The district court erred in not decreeing that defendants’ 
title to the filled land and wharf below high-water mark of the 
Anacostia River is subject to the Federal Government’s power 
over navigable streams. 

5. The district court erred in not determining all "issues as to 
title in its order of October 27, 1947, i. e., in failing to include 
therein a determination that title to S Street South is in the 
United States and that title to land between the present high- 
water mark and the line of maximum depth of the river is in 
the United States. 

SUMMARY OF ABGUMENT 

I ' • 

A. Under the common law, a riparian owner on a navigable 
stream has no right to acquire title to land below high water of 
the stream by filling or wharfing out. Shively v. Bowlhy, 152 
U. S. 1,11-14 (1894). That law has not been modified by any 
statute applicable in the District of Columbia. The Act by 
which the State of Maryland ceded to the United States the 
lands now part of the District of Columbia which formerly 
lay in Maryland (Md. Laws 1791, c. 45, D. C. Code (1940), 
p. XXVIII) and subsequent acts of Congress (see Morris v. 
United States, 174 U. S. 196, 287-288 (1899); the Act of May 
19, 1896, sec. 1, 29 Stat. 126; the Act of March 3, 1899, sec. 1, 
30 Stat. 1377, D. C. Code (1940), sec. 9-101) do not grant 
any right to fill and wharf into the navigable waters of the 
District. Nor has any such right been recognized in Maryland 
either before or after the cession except by specific statutes 
applicable to specific places or circumstances not pertinent 
here. See Casey's Lessee v. Irdoes, 1 Gill 430, 497-501, 511— 
512 (Md. 1844); Wilson v. Inloes, 6 Gill 121, 169 (Md. 1847); 
Giraud’s Lessee v. Hughes, 1 Gill & Johns, 249,265 (Md. 1829); 
Baltimore v. McKim, 3 Bland. 453, 466 (Md. 1831); Wilson’s 



Lessee v. Irdoes, 11 Gill <fc Johns. 351 (Md. 1840}; Hammond 7 s 
Lessee v. Irdoes, 4 Md. 138 (1853); Day v. Day, 22 Md. 530, 
537 (1865); Goodsell v. Lawson, 42 Md. 348, 362-363 (1875); 
Homer v. Pleasants, 66 Md. 475,477,7 AtL 691 (1887 ); Sotters 
v. Sollers, 77 Md. 148,151-152,26 AtL 188 (1893); Tome Insti¬ 
tute v. Crothers, 87 Md. 569/584,40 Atl. 261 (1898); Cahill v. 
Baltimore, 173 Md. 450,455,196 Atl. 305 (1938). 

B. The theory of the trial court that lot owners on the Ana- 
costia may, by filling and wharfing, acquire title to land below 
high-water mark which is owned by the United States violates 
the rule that property of the United States can be conveyed 
only Upon express authority of Congress. Sioux Tribe v. 
United States, 316 U. S. 310, 324 (1942); Utah Power & Light 
Co. v. United States, 243 U. S. 389, 404 (1917); Northern 
Pacific R. Co. y. United States, 330 U. S. 248, 257 (1947); 
Morris v. United States, 174 U. S. 196,232-237 (1899); Martin 
v. Waddell, 16 Pet. 367, 411 (1842); District of Columbia v. 
Cropley, 23 App. D. C. 232, 243-246 (1904). Congress has 
never authorized the conveyance of the title of the United 
States to land below the high-water mark of the Anacostia 
River. The River and Harbor Act of March 3, 1899, sec. 11, 
30 Stat. 1151, 33 U. S. C. sec. 404 authorizing the Secretary of 
War to establish harbor lines does not authorize such a 
conveyance. 

II 

If this Court should hold that riparian owners of property 
on the Anacostia River have the right to obtain title to land 
in the river below high-water mark by filling and wharfing, 
it is submitted (a) that South Capitol Street, which is owned 
in fee by the United States and which is adjacent to the river, 
should also-be given riparian rights ( Potomac Steamboat Co. 
v. Upper Pot. S. Co., 109 U. S. 672, 680-682, 685-686 (1884); 
New Orleans v. United States , 10 Pet. 662, 717 (1836); 
Richardson v. Boston, 19 How. 263, 269 (1856); McAndrews 
& Forbes Co. v. Camden, 78 N. J. Eq. 244,247-249, 78 AtL 232 
(1910)), and that the holding that South Capitol Street termi¬ 
nated at S Street was erroneous, and (b) that any private title 
or rights below high-water mark should be made subject to 


787028—48-3 
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the federal power over navigation. United States v. Chicago, 
M., St. P. & P. R. Co., 312 U. S. 592, 595-599 (1941); Greer* 
leaf Lumber Co. v. Garrison, 237 U. S. 251, 258-268 (1915); 
Philadelphia Co. v. Stimson, 223 TJ. S. 605, 634-638 (1912). 

Ill 

The order of October 27, 1947, was the final decree as to 
title to the lands involved. Act of April 27, 1912, 37 Stat. 
93; cf. Kycoga Land Co. v. Kentucky River Coal Corporation, 
110 F. 2d 894 (C. C. A. 6, 1940), certiorari denied 312 TJ. S. 
.688 (1941). Consequently, the trial court erred in not mak¬ 
ing a complete determination of all title issues in that order. 

ABGUMENT 

I 

The trial court erred in holding that defendants have any 
right, title or interest in the filled land and wharf which 
extend below the high-water mark of the Eastern Branch 
as it existed in 1794 

As the court below held, title to the land below the high- 
water mark of the Eastern Branch became vested in the United 
States by virtue of the act ceding to the United States that 
part of the District of Columbia which formerly lay in Mary¬ 
land and defendants’ fee title to the lots in Square East of 
664 terminated at the high-water mark. (R. 97-107). The 
Government conceded (R. 80-81; see also R. 52-53) and the 
court below held (R. 107,117) that defendants and their pred¬ 
ecessors in title were riparian owners and as such were vested 
with whatever rights and privileges appertain to riparian prop¬ 
erty. The Government contended, however, that defendants’ 
riparian rights did not include the right to wharf into deep 
water or to make other improvements or fill below ordinary 
high-water mark (see R. 53, R. 69, par. 13; R. 81-82). The 
trial court ruled to the contrary, also holding that defendants 
acquired title to the land filled in between the high-water mark 
of 1794 and the bulkhead line, and entered findings of fact, 
conclusions of law and judgment accordingly. (R. 107-113; 
Finding 10, R. 117; Conclusions II, III, R. 117; R. 118-119 
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pars. 3-7; R. 123-124, pars. 3-7). It is submitted that the 
court erred in so doing. 

A. Under applicable law riparian owners do not have a right 
to wharf or fill into the bed of the stream and thereby acquire 
title below high-water mark. —Since, as the trial court held, 
the fee title of defendants' predecessors was limited to high- 
water mark, a right to fill or wharf cannot be based upon 
ownership of land below high-water mark. Neither can the 
right be based upon the common law of England, which, ex¬ 
cept where it has been modified, is the law of this country to 
determine the rights of riparian owners on a navigable stream. 
Shively v. Bowlby, 152 U. S. 1, 11, 13,14 (1894). In the lat¬ 
ter case, the Supreme Court stated (p. 11): 

By the common law, both the title and the dominion 
of the sea, and of rivers and arms of the sea, where the 
tide ebbs and flows, and of all the lands below high 
water mark, within the jurisdiction of the Crown of 
England, are in the King. 

The court went on to say (p. 13): 

It is equally well settled that a grant from the sov¬ 
ereign of land bounded by the sea, or by any navigable 
tide water, does not pass any title below high water 
mark, unless either the language of the grant, or long 
usage under it, clearly indicates that such was the 
intention. * * * 

By the law of England, also, every building or wharf 
erected, without license, below high water mark, where 
the soil is the King's, is a purpresture, and may, at the 
suit of the King, either be demolished, or be seized and 
rented for his benefit, if it is not a nuisance to navigation. 

Continuing further, the court said (p. 1/i) that: 

The common law of England upon this subject, at 
the time of the emigration of our ancestors, is the law 
of this country, except so far as it has been modified 
by the charters, constitutions, statutes, or usages of 
the several Colonies and States, or by the Constitution 
and laws of the United States. 
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Any right in defendants as riparian owners to fill and wharf 
in front of their lots must, therefore, be found in some ap¬ 
plicable modification of the common law. 

The title and rights of riparian owners in the soil below high- 
water mark of navigable waters are governed by local law. 
Shively v. Bowlby, 152 U. S. 1, 40 (1894). Section 12 of the 
act by which the State of Maryland ceded the lands now in 
the District of Columbia, which was in effect when defendants’ 
predecessors received their allotments, provided (Act of De¬ 
cember 19, 1791, Md. Laws (1791), c. 45, D. C. Code (1940), 
p. XXVIII, at p. XXX: 

* * * the Commissioners * * * for the time being, 
or any two of them, shall from time to time, until Con¬ 
gress shall exercise the jurisdiction and government 
within the said Territory, have power to license the 
building of wharves in the waters of the Potomac and 
the Eastern Branch, adjoining the said city, of the ma¬ 
terials, in the manner and of the extent they may judge 
durable, convenient, and agreeing with the general 
order; but no license shall be granted to one to build a 
wharf before the land of another, nor shall any wharf 
be built in the waters without license as aforesaid; and 
if any wharf shall be built without such license, or dif¬ 
ferent therefrom, the same is hereby declared a common 
nuisance. 

Thus, by express statutory provision wharfing into the 
Eastern Branch was forbidden except upon license by the Com¬ 
missioners. Moreover, “the only power given to the Commis¬ 
sioners was to grant licenses, from time to time, and until 
Congress should assume and exercise its jurisdiction * * *. 
The licenses contemplated therefore were temporary, and liable 
to be withdrawn by Congress on assuming jurisdiction. Such 
legislation certainly cannot be relied on as either conferring or 
recognizing rights to erect and maintain permanent wharves 
within the waters of the Potomac and the Eastern Branch.” 
Morris v. United States , 174 U. S. 196, 282 (1899). 

On July 20,1795, the Commissioners, acting under the fore¬ 
going act of the Maryland legislature, published the following 
regulation (see R. 77, par. 25 (a)): 


1 ? 

That all the proprietors of water lots are permitted to 
wharf and build as far out into the river Potomac and 
the Eastern Brandi as they think convenient and proper; 
not injuring or interrupting the channels of navigation of 
the said waters, leaving a space wherever the general plan 
of the street in the city requires it, of equal breadth with 
those streets; which if made by an individual holding the 
adjacent property, shall be subject to his separate occu¬ 
pation and use until the public shall reimburse the ex¬ 
pense of making such street, and where no street or 
streets intersect said wharf to leave a space of sixty feet 
for a street at the termination of every three hundred 
feet of made ground the buildings on said wharves or 
made ground to be subject to the general regulations for 
buildings in the City of Washington, as declared by the 
President, * * *. 

Not only have defendants made no claim of any right under 
this regulation—the only general authority to wharf and fill 
into the Eastern Branch which has been found—but, as the 
Supreme Court held in Morris v. XJrdted States, 174 TJ. S. 196, 
283 (1899), the regulation was intended only to grant tem¬ 
porary licenses subject to the will of Congress when it should 
take jurisdiction. 

Congress assumed jurisdiction over the District of Columbia 
on February 27,1801, thus terminating the regulation and any 
authority under the cession act of 1791. District v. Johnson^ 
3 Mackey 120 (D. C. 1884); Morris v. United States, 174 IT. S. 
196, 287-288 (1899). Various acts of Congress providing for 
the government of the District of Columbia, including the 
licensing and regulation of wharves, and various acts of the 
governing bodies of the District promulgated under such Con¬ 
gressional authority are referred to and discussed in Morris v. 
United States, 174 U. S. 196, 284-286 (1899), where it is said 
at page 286 that it is impossible to reconcile the succession 
of acts of Congress and of the city councils with the theory 
that wharves could be erected by individuals in the exercise 
of private rights of property.. 

Moreover, on May 19, 1896 (29 Stat. 126; sec. 1) Congress 
made it unlawful for any person to 
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* * * deposit any ballast, dirt, oyster shells, or 
ashes in the water in any part of the Potomac or its 
tributaries in the District of Columbia, or on the shores 
of said river below high-water mark, unless for the pur¬ 
pose of making a wharf, after permission has been ob¬ 
tained from the Commissioners 6 of the. District of 
Columbia for that purpose, which wharf shall be suffi¬ 
ciently inclosed and secured so as to prevent injury to 
navigation. [Italics supplied.] T 

On March 3, 1899, 30 Stat. 1377, sec. 1, D. C. Code (1940), 
sec. 0-101, Congress provided that the District of Columbia 
Commissioners 

* * * shall have the exclusive charge and control 
of all wharf property belonging to the United States or 
to the District of Columbia within said District, includ¬ 
ing # * * all slips, basins, docks, water fronts, land 
under water, and structures thereon, * * * now 
owned or possessed by the United States or the District 
of Columbia, or to which they or either of them is or 
may become entitled # * # . Said Commissioners 
are also hereby authorized and empowered to make all 
needful rules and regulations for the government and 
control of all wharves, piers, bulkheads, and structures 
thereon, and waters adjacent thereto within the pier 
lines, and all basins, slips and docks, with the land under 
water, in said District not owned by the United States 
or the District of Columbia * * # . [Italics supplied.] 

Thus, under the law applicable in the District of Columbia 
since 1791, it is clear that defendants or their predecessors had 

•By the Act of June 20, 1874, 18 Stat 116, the then existing form of 
government in the District of Columbia was abolished and the appointment 
of three commissioners to administer the government was authorized. By 
the Act of June 11, 1878, 20 Stat 102, a permanent form of government 
for the District of Columbia was established with the powers of government 
residing in three commissioners. 

T This statute was apparently omitted from the Code of Law for the Dis¬ 
trict of Columbia and was subsequently re-enacted in almost Identical 
language by way of amendment to the Code. Act of February 3, 1913, 37 
Stat. 656, D. C. Code sec. 23-1702. 
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no right to fill or wharf into Hie Eastern Branch by the mere 
fact of being riparian owners. 

It is likewise clear that under Maryland law at the time of 
the cession riparian owners on navigable streams had no right 
to fill or wharf below high-water mark. Although, as pointed 
out in Shively v. Bowlby, 152 U. S. 1, 23-24 (1894), Maryland, 
from early times, has conferred the right of wharfage on persons , 
owning lands bordering on navigable streams; in every case 
the right was conferred by special acts of the legislature giving 
defined rights under definite limitations at particular localities. 
These statutes, which are referred to and summarized in the 
opinion of the Supreme Court of the District of Columbia in 
United States ex rel. Greathouse v. Hurley, 60 W. L. R. 162, 
.165-166 (1932), a£Td 61 App. D. C. 360, 63 F. 2d 137 (1933), 
aff’d sub nom. United States v. Dem, 289 U. S. 352 (19331), 
fail to show any general usage or privilege in Maryland to build 
wharves and fill and, by their express grants of privilege in 
particular cases, emphasize that the State retained in itself full 
dominion and control of land below high-water mark. The first 
general grant of the privilege was not until 1835 (Md. Laws 
1835, c. 168) by a statute limiting it to owners in fee simple. 

In 1862 it was extended generally. Md. Laws 1862, c. 129, 
sec. 39. These two general grants came too late to confer any 
privileges upon defendants or their predecessors in title and 
the very fact of their enactment shows that prior thereto no 
such general right had been recognized. 8 

Moreover, numerous Maryland decisions, both with reference 
to the period prior to the establishment of the District of 
Columbia and subsequent thereto, clearly establish that no 
right in a riparian owner to wharf or fill into a navigable stream 
has been recognized in the absence of legislation specifically 
authorizing it. In Casey’s Lessee v. Intoes, 1 Gill 430 (Md. 
1844) the plaintiffs claimed under a grant in 1663 to “Moun- 
tenay’s Neck” which was bounded on the south by water. 
The defendants contended that plaintiffs acquired no title to 

• The provision of the Maryland act of December 19, 1791, sec. 12, supra 
(D. C. Code (1940) p. XXX), ratifying the cession, authorizing the Com¬ 
missioners to issue licenses to build wharves is further recognition of the 
fact that no such right existed aside from express statutory grant. 
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land subsequently filled in front of their land because of a grant :■ 
in'1695 of “Bold Venture” which was originally under water 
along the southern boundary of “Mountenay’s Neck.” The 
court held (see pp. 497-501, 511-512) that the owners of 
“Mountenay’s Neck” had no riparian rights apart from the 
Act of 1745 * and that that act was not applicable where the 
land below high-water line had been granted to a private owner. 
And in another appeal involving the same property, the court 
said ( Wilson v. Irdoes, 6 Gill 121, 169 (Md. 1847)): “The 
only rights which the proprietor of Mountenay’s Neck or the 
public had, in that which was granted by the patent of Bold. 
Venture, are those of piscary and navigation, which remain 
unimpaired, and as perfect after the grant as they were before” 
and (p. 170) “no existing just right of the grantee of Moun¬ 
tenay’s Neck was lessened or destroyed” by the grant of the soil 
in front of “Mouhtenay’s Neck.” 

Numerous other cases may be found which clearly treat the 
beds of navigable rivers as the exclusive property of the state 
and not subject to encroachment by the building of wharves or 
otherwise except with the express permission of the state in 
the nature of a grant. Giraud’s Lessee v. Hughes, 1 Gill & 
Johns, 249, 265 (Md. 1829) (no title to improvements under 
1745 Act unless completed); Baltimore v. McKim, 3 Bland 
453, 466 (Md. 1831) (the 1745 Act, c. 9, “operates as a legis¬ 
lative grant, for and in consideration of certain improvements, 
from which material and important benefits would result to 
the public,” but “no right can vest under it, until the specified 
improvements have been completed”); Casey’s Lessee v. Inloes, 

1 Gill 430 (Md. 1844) at p. 497 (the right granted by the 1745 
statute “was a mere privilege of acquiring property by its recla¬ 
mation from the water, and until reclaimed she had no prop¬ 
erty; no possession; no right which could.be violated or en¬ 
croached upon by any body”); Wilson’s Lessee v. Irdoes, 11 
Gill & Johns, 351 (Md. 1840); Hammond’s Lessee v. Inloes, 

* Md. Laws 1745, c. 9, sec. 10, provides as to Baltimore, “that all improve¬ 
ments, of what kind soever, either wharves, houses, or other buildings, that 
have, or shall be made out of the water, or where it usually flows, shall, as 
an encouragement to such improvers, be forever deemed the right, title and 
Inheritance of such improvers, their heirs and assigns forever.” See Dugan 
v. City of Baltimore, 5 Gill & Johns 357 at p. 367 (1833). 


4 Md. 138 (1853); Homer v. Pleasants, 66 McL 475,477, 7 Atl. 
691 (1887) (“This is a purely statutory granlT * * *”); SoZ- 
lers v. SoUers, 77 Md. 148,151-152,26 Atl. 188 (1893) (the soil 
“became vested in the State of Maryland; and so it remains, 

. unless it be included in some grant by the State”). 

Thus in Day v. Day, 22 Md. 530 (1865) the court said (p. 537) 
that owners of ground adjacent to navigable streams had no 
exclusive right to lands below high water mark, “nor could any 
exclusive right to their use be acquired, otherwise than by an 
express grant from the State. The Act of 1862 was intended 
to vest these owners of contiguous lands with rights and priv¬ 
ileges not recognized by the Common Law • * * Sim¬ 
ilarly in GoodseU v. Lawson, 42 Md. 348 (1875), it was said in 
the opinion of the lower court (p. 362-363), which was adopted 
by the court of appeals (pp. 369, 373): 

* * * What are their rights as riparian proprietors.? 
The Act of 1862, ch. 129, has materially changed and en¬ 
larged the rights of the proprietors of land bounding on 
navigable water, and to the proper understanding of that 
Act, it is necessary, first to ascertain what those rights 
were previously, both as to land adjoining waters nav¬ 
igable and unnavigable. The grant of a tract of land 
bounding on the sea or any navigable water conveyed 
no right to the grantee to the land below high-water 
mark. From that point it belonged to the Sovereign, 
and while it might be granted to a citizen by express 
words, subject to the jus publicum of navigation and 
fishing, it did not pass as an incident to the ownership 
of the adjacent land. Any increase of the soil, however, 
formed by the waters gradually or imperceptibty reced¬ 
ing, or any gain by alluvion in the same manner as a com¬ 
pensation for what it might lose in other respects, would 
belong to the proprietor of the adjacent or contiguous 
lands. Giraud’s Lessee v. Hughes, 1 G. & J., 249. In 
this last respect there was no difference between waters 
navigable and not navigable. As to the former, the ri¬ 
parian owner had no right whatever at common law to 
make improvements into the water in front of his land . 
Laws have, however, been passed from an early period 



of our history, conferring such rights to a limited extent, 
and their construction by our Courts will throw much 
light on the subject now under consideration. [Italics 
supplied.] 

So also, in Tome Institute v. Crothers, 87 Md. 569, 584, 40 
Atl. 261 (1898), the court, speaking of land filled into a nav¬ 
igable stream, said that up to the time of the Act of 1824, 
c. 33, a statute applicable to the town of Port Deposit: 

* * * the street had been an encroachment on the 
land of the State. The owners of these lots had no right 
to fill up the public waters in front of their land. They 
could acquire no title to the firm land made by such 
filling, whether it was done for the purpose of construct¬ 
ing a street or making a building site. But the Act of 
Assembly bestowed upon them new rights of property. 
It authorized them to extend their lots into the water, 
not merely as far as the width of a street, but for such 
distance as they might think fit. Before this Act they 
had been trespassers, but by legislative enactment they 
became owners. 

In Cahill v. Baltimore , 173 Md. 450, 196 Atl. 305 (1938), 
the Maryland Court of Appeals again recognized the necessity 
for a statutory grant or permit to enable a riparian owner to 
wharf or fill into a navigable stream, stating (p. 455): 

A right to build a wharf into deep water of such a 
navigable river as the Patapsco can be derived only 
from a grant or permission of the State, or of the mu¬ 
nicipality to which the power has been delegated by 
the State for local harbor regulation, subject to any 
limitation imposed by the United States Government 
• in protecting navigation. 

Accordingly, the court in that case denied a petition for a 
writ of mandamus to compel the city officials to issue a permit 
to fill and build a wharf out to the bulkhead and pierhead 
lines established by the Federal Government. The court 
pointed out that the plaintiff had acquired no vested right un¬ 
der the 1745 Act since neither he nor his predecessors had made 
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any improvements under the Act, that the Act had been mod¬ 
ified by subsequent statutes giving certain officials power Jo 
establish harbor lines limiting the right to fill and wharf, and 
that none of the lines thus established authorized the exten¬ 
sion he proposed to make. 

The only case found in the long line of Maryland decisions 
on this subject which contains any statement to the contrary is 
the Maryland case relied upon by the court below (R. 110), 
i. e., Baltimore & Ohio R. Co. v. Chase, 43 Md. 23, 35 (1875). 
The question as to riparian rights dealt with in that case 
arose in the city of Baltimore where such rights have been 
governed by specific statutes since 1745. Since the decision 
turned entirely upon the Maryland Act of 1745, c. 9, sec. 10, 
the statement in the case that riparian rights at common law 
include the right to make a wharf, landing or pier is dicta. 
Moreover, the opinion did not discuss nor analyze the many 
Maryland cases already referred to supra, pp. 19-22. Instead, 
the statement was based primarily on language in the opinions 
in Dutton v. Strong, 1 Black 23 (1861); Railroad Co. v. Schur- 
meir, 7 Wall, 272 (1868); and Yates v. Milvxmkee, 10 Wall. 
497 (1870). In Shively v. Bowlby, 152 U. S. 1 (1894), the 
Court analyzed these three cases at length (pp. 36-40), and 
several subsequent Supreme Court cases (pp. 40-47), and 
pointed out the reasons why the three cited opinions do not 
support the view that independent of local law a riparian 
owner has a right to build out wharves so as to reach waters 
really navigable. As the Court said (p: 31), “The decisions / 
of this court referred to at bar * * * * should be considered 
with reference to the facts upon which they were made, 
and keeping in mind the local laws of the different 
States * * The Court concluded that under the local 
law there applicable (Oregon law) riparian owners had no 
right to build wharves below high water mark except as ex¬ 
pressly permitted by State statute. 152 U. S. at p. 52. Such 
is the law of Maryland, supra, pp. 19-22. It is thus clear that 
the statement of the Chase opinion rested upon a misapprehen¬ 
sion that the Supreme Court cases cited laid down a rule of 
general application and hence for the reasons set out in the 
Shively opinion, is not persuasive here. As the Court said in 



Morris v. United States, 174 U. S. 196, 236 (1899), “In Shively 
v.^Bowlby, 152 U. S. 1, the discussion was so thorough as to 
leave no room few* further debate.” 

* The other cases relied upon by the court below (R. 108-110) 
to support its holding with regard to the extent of riparian 
rights are United States v. Belt, 79 App. D. C. 87, 142 F. 2d 
761 (1944), and Potomac Steamboat Co. v. Upper Pot. S. Co., 
109 U.S. 672 (1884). In the Beit case, supra, this Court, 
after holding that the defendant was the owner of a lot on the 
Anacostia River and, as such, was entitled to riparian rights, 
went on to say (p. 767) that the “extent of the right is declared 
in Baltimore & 0. R. Co. v. Chase, 43 Md. 23, to be the right 
to access to the navigable part of the River, with the right to 
make a landing, wharf, or pier, subject to such general rules 
and regulations as the State may think proper for the protec¬ 
tion of the public.” However, this Court then stated as 
follows (p. 767): 

But we have no need to discuss this question in detail 
in the facts of this case, since, as it happens, the United 
States have now established harbor lines in front of 
appellees’ property and are not threatening to change 
or modify them nor, so far as we are able to see, are 
appellees seeking to exercise their rights as riparian 
proprietors by the extension of their land into the 
water by wharves or piers. For present purposes it is 
enough to say that appellees, or their predecessors in 
title, acquired the lands in suit extending, as we have 
found, from the easterly line of Water Street to the 
high water mark of the Anacostia River, and as a re¬ 
sult are riparian proprietors, with all the rights and ' 
privileges appertaining to such riparian property. 

Thus, it appears that the Belt case is not decisive of the extent 
of defendants’ riparian rights in the present case. Moreover, 
it also appears that what was said in the Belt case was based 
upon the statement in the Chase case, supra. As has been 
pointed out above, that statement rested upon a misapprehen¬ 
sion of the meaning of early Supreme Court cases which were 
definitively explained in Shively v. Bowlby, 152 U. S. 1 (1894), 
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and is not in accord with Maryland law. Insofar as Potomac 
Steamboat Co. v. Upper Pot. S. Co., 109 U. S. 672 (1884), con¬ 
tains language to the effect that at common law the rights of 
riparian owners include the right of wharfage, it is again based 
upon Yates v. Milwaukee, 10 Wall. 497 (1870), and Dutton v. 
Strong, 1 Black 23 (1861), see 109 U. S. at pp. 682, 686, and 
hence is superseded by Shively v. Bowlby, 152 U. S. 1 (1894)“ 

Thus, it is clear that under the common law the owners of 
fast land abutting on the Anacostia River had no right to fill 
in the bed or to extend wharves into it, and that the common 
law rule had not been changed by general Maryland statute 
at the time the property was ceded to the United States nor by 
any federal statute enacted since then. 

B. The judgment below results in a conveyance of federal 
property without the authority of Congress. —The theory of 
the court below was that by filling in the bed of the river the 
lot owners “acquired ownership and title to the reclaimed 
land * * * and to the wharf which extends into the river” 
(R. 117). Thus, the holding is that by the act of filling in a 
conveyance of land owned by the United States is accomplished. 
But, “Section 3 of Article IV of the Constitution confers upon 
Congress exclusively ‘the power to dispose of and make all 
needful rules and regulations respecting the territory or other 
property belonging to the United 'States/ ” Sioux Tribe v. 
United States, 316 U. S. 310, 324 (1942). Hence, “repeated 
decisions of this court have gone upon the theory that the power 
of Congress is exclusive and that only through its exercise in 
some form can rights in lands belonging to the United States 
be acquired.” Utah Power & Light Co. v. United States, 243 
U. S. 389, 404 (1917). Moreover, “it is a familiar rule that 
where there is any doubt as to the meaning of a statute which 
‘operates as a grant of public property to an individual, or the 
relinquishment of a public interest/ the doubt should be re¬ 
solved in favor of the Government and against the private 
claimant.” Northern Pacific R. Co. v. United States, 330 U. S. 
248, 257 (1947); Morris v. United States, 174 U. S. 196, 232- 

“The statements upon this subject were, as in the other cases cited, un¬ 
necessary to the decision since the holding was that the intervention of 
Water Street cut off all riparian rights of the private lot owners. 


237 (1899); Martin v. Waddell, 16 Pet. 367,411 (1842). Thus, 
in District of Columbia v. Cropley, 23 App. D. C. 232, 243-246 
(1904), this Court held that a deed of the commissioners could 
not convey lands below high-water mark. 

When this area was ceded to the United States, it was pro¬ 
vided that nothing contained in the cession “shall be so con¬ 
strued to vest in the United States any right of property in 
the soil as to affect the rights of individuals therein” and that 
“the jurisdiction of the laws of this State over the persons and 
property of individuals residing within the limits of the ces¬ 
sion aforesaid shall not cease or determine until Congress shall” 
provide a government for the District. Md. Laws, December 
17, 1791, sec. 2, D. C. Code (1940), p. XXIX. In Shoemaker 
v. United States, 147 U. S. 282 (1893), the Supreme Court 
adopted the holding of the trial court in that case that the 
above-quoted provisions of the cession act simply continued 
in force the Maryland laws affecting private rights and did 
not continue in operation the land laws of the State of Mary¬ 
land as to public lands owned by the State, so as to permit 
the acquisition of title to lands owned by the State and trans¬ 
ferred to the United States by the cession. 147 U. S. at pp. 
307-314; see also Morris v. United States, 174 U. S. 196, 240- 
241 (1899). At the time of the cession, Maryland owned the 
bed of the Anacostia River and transferred it to the United 
States. As we have shown supra, pp. 19-25, no right existed 
under Maryland law to fill or wharf out. Moreover, under any 
view of the Maryland law the most that the owners of land 
abutting on the river could have had was the authority under 
Maryland land law to obtain the State’s title to land that was 
filled by them. The power of the State to so grant its title 
ended upon the cession. 

As we have already shown, Congress has never authorized 
officials of the District of Columbia government to convey 
such property to the United States. 

The trial court also relied upon the establishment of harbor 
lines by the Secretary of War under the River and Harbor 
Act of March 3, 1899, 30 Stat. 1151, sec. 11, 33 U. S. C. sec. 
404, in support of its decision (R. 110). All rights which a 
riparian owner may have below high-water mark under local 
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law are subject to the power of the federal government over 
the navigable waters of the United States in the regulation 
of commerce and navigation. United States v. Chicago, M., 
St. P. <Sc P. R. Co., 312 U. S. 592, 595-599 (1941); Greenleaj 
Lumber Co. v. Garrison, 237 U. S. 251, 258-262 (1915); Phila¬ 
delphia Co. v. Stimson, 223 U. S. 605, 634-638 (1912). Since 
the trial court had previously held that the defendants’ riparian 
rights included the right to fill and wharf (R. 107-110), the 
reference to the establishment of the harbor lines may have 
been made only for the purpose of showing that the improve¬ 
ments made by defendants would not interfere with navigation 
and, therefore, that there was no obstacle in the way of their 
exercise by reason of the control of the federal government 
over navigation. 

However, it is not clear that this was the only reliance placed 
upon the fact that harbor lines had been established by the 
Secretary of War. The court stated (R. 110) that “the es¬ 
tablishment of a harbor line operates as a license or invitation 
to fill or wharf out to that line” and said that one of the wit¬ 
nesses testified that the administrative practice under the River 
and Harbor Act is to consider that the establishment of har¬ 
bor lines on the Eastern Branch takes the place of permission 
to fill to the bulkhead line and to build a pier to the pierhead 
line (R. Ill; see also Finding 9, R. 116). Thus, it would ap¬ 
pear that the trial court was of the opinion that the estab¬ 
lishment of the harbor lines was more than a regulation in aid 
of navigation but was sufficient to grant proprietary rights 
below high-water mark. 

If this is what was meant, the court is in error. The estab¬ 
lishment of harbor lines and issuing of permits by the Secre¬ 
tary of War to erect structures in the bed of a navigable river 
under the River and Harbor Acts is merely an exercise of au¬ 
thority delegated to him under the power of the United States 
to regulate navigation and commerce. Thus, it confers no 
right in a riparian owner to erect such structures unless they 
are permissible under state law. Cummings v. Chicago, 188 
U. S. 410, 426-431 (1903). As the witness referred to by the 
trial court made abundantly clear, neither the harbor lines 
established by the Secretary of War nor individual permits- 
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issued under the River and Harbor Act confer any proprietary 
rights, but merely give the assent of the federal government so 
far as navigation is concerned to build wharves or fill (R. 547, 
553-554, 562). 

The United States has a dual capacity with reference to the 
navigable waters of the District of Columbia. As was said in 
United States v. Dem, 289 U. S. 352 (1933) at p. 354: 

* * * Within this area [the District of Columbia] 
Congress has the plenary power to control navigation 
which was vested in the United States before the cession 
and which it exercises generally over navigable waters 
within the several states. It also acquired by the ces¬ 
sion proprietary powers over the lands lying under 
water, and under Article 1, § 8 of the Constitution, 
granting exclusive legislative power over the District, the 
sovereign power to regulate and control their use for 
public purposes other than navigation. 

Consequently, in discussing the question whether a mandamus 
should issue to require the Secretary of War to grant a permit 
to build a wharf on the Potomac River, which it was agreed 
(see pp. 354-355) would not interfere with navigation, the 
Court pointed out (pp. 357-358) that among the “doubtful” 
questions which would have to be resolved in the petitioners’ 
favor before they could be held entitled to relief was whether 
they had any right as riparian owners to build a wharf on lands 
of the United States. From this it is clear that the River and 
Harbor Act confers no right upon the Secretary of War to grant 
any proprietary interest in the bed of the river title to which 
is vested in the United States. 

The case of Dawson v. Broome, 24 R. I. 359, 53 Atl. 151 
(1902), is cited by the court below (R. 111). Since local law 
governs the nature and extent of riparian rights, cases from 
other jurisdictions are immaterial here. Shively v. Bowlby, 
152 U. S. 1,40 (1894). Moreover, as pointed out in the latter 
case at p. 20, a right to build wharves or other structures has 
been recognized in Rhode Island by long usage,.apparently 
sanctioned by a colonial statute of 1707, provided it did not 
impede navigation. As the court said in Engs v. Packham, 
11R. 1.210,223-224 (1875): 
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* * * Such proprietors have been very freely per¬ 
mitted to erect wharves, and even to make new land by 
fillin g the flats in front of their land. We are not aware 
that the state has ever laid claim to any wharf so built 
or any land so made * * *. Our harbor line acts are 
to be construed in the light of this doctrine and practice. 

Thus, the effect given the establishment of local harbor lines 
in a state where the right and fill is recognized as appurte¬ 
nant to riparian property has no application in the District of 
Columbia, where the United States has recognized no such 
right in the bed of the navigable rivers to which it has title. 
The Secretary of War has been given ho authority to convey 
any interest in the property of the United States by virtue 
of the authority conferred upon him to establish harbor lines 
under the River and Harbor Act. The principles (supra, p. 
25) that authority to grant public property must be in express 
terms and that statutes granting public property are strictly 
construed in favor of the Government prevents any such con¬ 
struction of the River and Harbor Act. - 
Accordingly, it is submitted that neither defendants nor their 
predecessors in title acquired any right to fill or wharf into the 
JSastern Branch by reason of their ownership of lands border¬ 
ing on the river, that the establishment of harbor lines by the 
Secretary of War confers no such right and that, therefore, 
defendants have no right, title or interest in the lands described 
in the Government’s complaint below the high-water line as 
it existed in 1794. 

II 

If this Court should hold that riparian rights include the right 
to fill in below high-water mark, the trial court erred (a) in 
holding that South Capitol Street did not have the same 
rights and in holding that South Capitol Street terminated 
at S Street and (b) in not decreeing that defendants’ title to 
property below ordinary high-water mark is subject to the 
Federal power over navigation 

A. South Capitol Street has the same riparian rights as ad¬ 
joining riparian property .—The finding of the court below 
that the United States had no rights in South Capitol Street 
beyond S Street was based on the assumption that as a matter 
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of law owners of property abutting on the Anacostia River 
had the right to wharf and fill out below high-water mark. 
Since, as we have shown in point I, that ruling of law was 
erroneous, the present finding likewise falls, 11 and any ques¬ 
tion as to South Capitol Street becomes immaterial to this 
case. If however, this Court should hold otherwise, we submit 
that no reason can be given for denying riparian rights to South 
Capitol Street. 

It is well settled that the United States owns fee title to the 
streets in the City of Washington. Bauman v. Ross, 167 U. S. 
548, 565 (1897); Van Ness v. City of Washington, 4 Pet. 232, 
285-286 (1830); Potofnac Steamboat Co. v. Upper Pot. S. Co., 
109 U. S. 672, 680-682, 684 (1884); Morris v. United States, 
174 U. S. 196, 264-266 (1899). In Potomac Steamboat Co., 
the Court held that streets had the same riparian rights as 
privately owned lands, stating (pp. 685-686): 

It is not denied and never was questioned that, as to 
the streets whose termini abutted on the river, the water 
front was subject to the riparian rights of the public for 
use as wharf or dock or landing place. On what prin¬ 
ciple can a distinction be drawn between that case and 
the one in hand, where the line of the river constitutes 
the side of the street running along the shore? The 
rights of the public are the same; especially where, as 
here, it was the owner of the soil of the street, as so much 
land, for all purposes. 

See also New Orleans v. United States, 10 Pet. 662, 717 (1836); 
Richardson v. Boston, 19 How. 263,269 (1856); McAndrews & 
Forbes Co. v. Camden, 78 N. J. Eq. 244, 247-249, 78 At!. 232 
(1910). The fact that the United States also owned the bed 
of the river would not mean that its rights in riparian property 
it owned in fee were any less than those of other riparian 
owners. 

The trial court said (R. 111-113) that whether the United 
States had riparian rights in South Capitol Street was a ques- 

11 Findings of fact are not binding upon the appellate court to the extent 
that they are “induced by an erroneous view of the law.” Aetna Life Ins. 
Co. v. Kepler, 116 F. 2d 1, 3 (C. C. A. 8, 1941); Morris v. Williams, 149 
F. 2d 703, 706 (C. C. A. 8,1945). 
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tion of fact, that the Dermott map showed an intention of the 
founders not to extend South Capitol Street beyond S Street, 
and that since the lot owners had riparian rights the Govern¬ 
ment had none in South Capitol Street. But this does not 
follow, since the United States has the same rights as a lot 
owner and the fact that one lot owner has riparian rights does 
not mean that his neighbor has none. There is no showing 
that the founders intended to deny to South Capitol Street the 
same riparian rights which attach to the fee title of the lots. 
Indeed, this is not a question of fact at all. As the Court said 
in Potomac Steamboat Co. v. Upper Pot. S. Co., 109 U. S. 672 
682 (1884), “The right of wharfage remained appurtenant to 
it [Water Street], because as land adjacent to the river, that 
right was annexed to it by law, and could be exercised on it 
by the proprietor; * * See also Giraud’s Lessee v. 
Hughes, 1 Gill & Johns. 249, 263 (Md. 1829). So here, since 
South Capitol Street was adjacent to the river it had the same 
legal rights as did defendants’ lots. 

Moreover, the court below drew its inference as to the inten¬ 
tion of the founders not to extend South Capitol Street beyond 
S Street simply from the fact that on the Dermott map the 
line of South Capitol Street did not extend beyond S Street 
(R. 111-112; Def. Ex. 13; see also PI. Ex. T-13 to T-20, Vol. 
V). This inference would lead to the conclusion that it was 
intended that as to land which might be filled, the rectangular 
system of blocks and streets for the City of Washington was 
abandoned. On the contrary, all of the evidence shows that, 
regardless of change as to details, the fundamental principle 
applied throughout was to follow as nearly as possible a system 
of blocks with streets giving access to all property in the City. 
We submit that there was no sufficient basis for drawing an 
inference of an intention to abandon that fundamental pur¬ 
pose here. Rule 52 (a), F. R. C. P., does not foreclose this 
Court from drawing the proper inference from the facts par¬ 
ticularly when, as here, the evidence is documentary and no 
question of credibility of witnesses is involved. Equitable Lije 
Assur. Soc. v. Irelan, 123 F. 2d 462, 464 (C. C. A. 9, 1941) ; 
Fleming v. Palmer, 123 F. 2d 749, 751 (C. C. A. 1,1941); Him- 
mel Bros. Co. v. Serrick Corporation, 122 F. 2d 740,742 (C. C. A. 
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7, 1941); State Farm Mat. Automobile Ins. Co. v. Bonacd, 
111 F. 2d 412,415 (C. C. A. 8,1940). 

B. Any private title or rights in land below high-water mark 
is subject to the federal power over navigable streams. —As 
has already been stated, supra, p. 27, all rights which riparian 
owners may have below high-water mark are subject to the 
power of the Federal Government to regulate, control and 
improve navigable waters. United States v. Chicago, M., St. 
P. & P. R. Co., 312 U. S. 592,595-599 (1941); Greerdeaf Lum¬ 
ber Co. v. Garrison, 237 U. S. 251,258-268 (1915); Philadelphia 
Co. v. Stimson, 223 U. S. 605, 634-638 (1912J). Thus in the 
Chicago, Milwaukee case, supra, the Court held that damages 
to structures between high- and low-water mark caused by 
raising the water level in a navigable stream for the improve¬ 
ment of navigation were not compensable under the Fifth 
Amendment, stating at p. 596: 

Whether, under local law, the title to the bed of the 
stream is retained by the State or the title of the riparian 
owner extends to the thread of the stream, or, as in this 
case, to low-water mark, the rights of the title holder 
are subordinate to the dominant power of the federal 
Government in respect of navigation. 

The power of Congress extends not only to keeping 
clear the channels of interstate navigation by the pro¬ 
hibition or removal of actual obstructions located by 
the riparian owner, or others, but comprehends as well 
the power to improve and enlarge their navigability. 

Similarly, in the Philadelphia Company case and the Lumber 
Company case, supra, the Court held that the Secretary of 
War, acting under authority of Congress, could change harbor 
lines previously established by him even though it interfered 
with the exercise of riparian rights, as in the former case, or 
made necessary the removal of fill and a pier already con¬ 
structed within the harbor lines as first established, as in the 
latter case. 

It may be unnecessary for the preservation of the Federal 
Government’s power with respect to navigation for the judg¬ 
ment in this case to contain an express reservation of that 
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power. However, in view of the reliance of the trial court 
upon the establishment of the harbor lines as a license or invi¬ 
tation to fill and wharf into the river, it would seem that the 
orders of the court below should be clarified by inserting a 
provision preserving the navigation powers over the reclaimed 
land and wharf to prevent any claim of res judicata in that 
regard, or at least, that this Court should state that the orders 
as entered do not preclude a future exercise of the navigation 
power over such land or wharf without payment of compensa¬ 
tion for any resulting injury to or destruction of such property. 

In this connection it is likewise important that the decree 
include an express statement of the location of the high-water 
mark of the Anacostia River in 1794. The parties stipulated 
that this mark was located as shown on plaintiffs’ exhibits 5 
and 7, Vol. V, (R. 91-92), but this stipulated fact was not in¬ 
cluded in either findings or the judgment. Although such 
omission would not ordinarily constitute reversible error 
(Fontes v. Porter, 156 F. 2d 956 (C. C. A. 9,1946)) we submit 
that under the circumstances it should be so included to avoid 
any dispute in the future. 

Ill 

The trial court erred in not making a complete determination 

of title to all the lands involved in its order of October 27, 

1947 

The Government appealed from the order of October 27, 
1947 (R. 120), because it believes that order to be the final 
determination of title to the lands involved. That order 
omits certain provisions which were subsequently included in 
the “final judgment” entered on January 8, 1948, after the 
valuation hearing, i. e., a determination that title to S Street 
is in the United States and a determination that title to land 
between the present high-water mark and the line of maximum 
depth of the river is in the United States. The Government 
has also appealed from the latter judgment (R. 125). No 
complaint is made of the subject matter embodied in the pro¬ 
visions which were omitted from the order of October 27,1947, 
but included in that of January 8, 1948. However, the Gov¬ 
ernment does contend that the October order should have 
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finally determined all title issues and, therefore, that omis¬ 
sion of the above-mentioned provisions from that order con¬ 
stituted error. 12 

The Act of April 27,1912, 37 Stat. 93, requiring the institu¬ 
tion of this suit, provides (section 2) that the suit shall be in the 
nature of a bill in equity wherein all persons notified shall appear 
and set forth and maintain any claim of right, title, interest 
in the land and (section 3) that the cause shall proceed “to a 
final determination” of all rights drawn in question; that the 
court shall have full power and jurisdiction by its decrees to 
determine every question of right, title, interest, or claim aris¬ 
ing and “its decree shall be final and conclusive” upon all who 
appear or who after due notice fail to appear and litigate their 
claims. Section 4 of the Act then goes on to provide that “if 
on the final hearing” the court “shall be of opinion that there 
exists any right, title, or interest in the land or water * * * 
in any person, or corporation, or others, adverse to the complete 
and paramount right of the United States, the said court shall 
forthwith and in a summary way proceed to ascertain the value 
of any such right, title, interest, or claim, * * * and report 
thereof shall be made to the Congress.” Section 5 provides 
that from “the final decree * * * and every part thereof, 
in the premises, an appeal shall be allowed * # 

Thus it would appear that after a hearing as to title disputes, 
the court is to enter a decree which is to be final as to title. 
The fact that the Act requires the court then to proceed to 
determine the value of the property in the event that it has 
determined title questions adverse to the United States, does 
not make the title decree any less final. The situation is 
analogous to that in Kycoga Land Co. v. Kentucky River Coal 
Corporation, 110 F. 2d 894 (C. C. A. 6,1940), certiorari denied 
312 U. S. 688 (1941), where, in a quiet title suit, a decree was 
entered determining title adverse to the defendant, and re¬ 
ferring the case to a master to ascertain damages. The plain- 

u This is not harmless error since, if the October order was final, the 
district court had no jurisdiction to make further provisions as to title 
after an appeal was taken to this Court. Purman v. Marsh, 49 App. D. C. 
125, 261 Fed. 1005, 1006 (1919) ; Lasier v. Lasicr, 47 App. D. C. 80, 82-83 
(1917) ; see Heitmuller v. Stokes, 256 U. S. 359, 361 (1921) ; Rothschild & 
Co. v. Marshall, 51 F. 2d 897, 899 (C. C. A. 9,1931). 
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tiff appealed from the final decree fixing damages and the de¬ 
fendant cross-appealed, challenging the decree quieting title. 
•It was held that the title decree was final and appealable and 
could not be attacked on the cross-appeal from the judgment 
fixing damages. The court said (p. 896): “The finality of the 
decree is demonstrated by the fact that it adjudged ownership 
in the plaintiff, with nothing further required by way of process 
since the appellee was not in possession at the time, nor exer¬ 
cising title or ownership, * * *. The earlier decree was com¬ 
plete and required nothing from the later one to give it finality.” 
See also Hill v. Chicago & Evanston R. Co., *140 U. S. 52 
(1891). 13 - ' • 

It is submitted that, since the order of October 27, 1947, 
was the final decree as to title, the court erred in not including 
in it a determination that title to S Street is in the United 
States and a determination that land between the present 
high-water mark and the line of maximum depth of the river 
is in the United States. ' 


CONCLUSION 


For the foregoing reasons, it is submitted that the judgment 
below be reversed. 

Respectfully. 


A. Devitt Vanech, 
Assistant Attorney General. 
Roger P. Marquis, 

Wilma C. Martin, 

Robert R. MacLeod, 
Attorneys, Department of Justice, 

Washington, D. C. 


July 1948. 


“ In this connection it may be noted that in Morris v. United States, 174 
U. S. 196 (1899), a suit brought under the Act of August 5, 1886, 24 
Stat. 335, the provisions of which are identical with those of the 1912 Act 
under which this suit is brought, certain defendants who were held to have 
had only limited property interests and who were awarded compensation for 
those interests appealed both from the order determining title and from 
the order fixing the value of their interests. See 174 U. S. at pp. 215, 217- 
218, 276; also see Record in the Morris case, October Term 189S, No. 49, pp. 
2548, 2568, 2591, 2714-2717. 








APPENDIX 

The Act of April 27,1912,37 Stat. 93, provides as follows: 

An Act Providing for the protection of the interests 
of the United States in lands and waters comprising any 
part of the Potomac River, the Anacostia River or 
Eastern Branch, and Rock Creek-and lands adjacent 
thereto. 

Be it enacted by the Senate and House of Representor 
fives of the United States of America in Congress 
assembled, That for the purpose of establishing and 
making clear the title of the United States it shall be 
the duty of the Attorney General of the United States 
to institute as soon as may be, or whenever in his judg¬ 
ment it is deemed proper, a suit or suits in the Supreme 
Court of the District of Columbia against all persons and 
corporations, or others, who may have, or pretend to 
have, any right, title, claim, or interest adverse to the 
complete title of the United States in and to any part 
or parcel of the land or water in the District of Columbia 
in, under, and adjacent to the Potomac River, the Ana¬ 
costia River or Eastern Branch, and Rock Creek, includ¬ 
ing the shores and submerged or partly submerged land, 
as well as the beds of said waterways, and also the upland 
immediately adjacent thereto, including made lands, 
flats, and marsh lands. 

Sec. 2. That the suit or suits mentioned in the pre¬ 
ceding section shall be in the nature of a bill in equity, 
and there shall be made parties defendant thereto all 
persons and corporations, or others, known to set up 
or assert any claim or right to or in the land or water 
in said preceding section mentioned, and against all 
other persons and corporations, or others, who may 
claim to have any such right, title, or interest. On the 
filing of said bill process shall issue and be served, ac¬ 
cording to the ordinary course of. said court, upon all 

( 37 ) 
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persons and corporations, or others, within the juris¬ 
diction of said court; in case said land is in actual ad¬ 
verse possession to the United States notice shall be 
served on the parties in actual possession, and public 
notice shall be given, by advertisement in two news¬ 
papers published in the city of Washington, for three 
weeks successively, of the pendency of said suit, and 
citing all persons and corporations, or others interested 
in the subject matter of said suit or in the land or water 
in this Act mentioned, to appear, at a day named in 
such notice, in said court to answer the said bill and 
set forth and maintain any right, title, interest, or claim 
that any person or corporation, or others, may have in 
the premises; and the court may order such further no¬ 
tice as it shall think fit to any party in interest. 

Sec. 3. That the said cause shall then proceed with 
all practicable expedition to a final determination by 
said court of all rights drawn in question therein, and 
the said court shall have full power and jurisdiction by 
its decrees to determine every question of right, title, 
interest, or claim arising in the premises and to vacate, 
annul, set aside, or confirm any claim of any character 
arising or set forth in the premises; and its decree shall 
be final and conclusive upon all persons and corpora¬ 
tions, or others, parties to the suit, or who shall fail, 
after public notice as hereinbefore in this Act provided, 
to appear in said court and litigate his, her, their, or its 
claim, and they shall be deemed forever barred from 
setting up or maintaining any right, title, interest, or 
claim in lie premises. 

Sec. 4. That if on the final hearing of said cause the 
said Supreme Court of the District of Columbia shall 
be of opinion that there exists any right, title, or interest 
in the land or water in this Act mentioned in any person, 
or corporation, or others, adverse to the complete and 
paramount right of the United States, the said court 
shall forthwith and in a summary way proceed to ascer¬ 
tain the value of any such right, title, interest, or claim, 
exclusive of the value of any improvement to the prop- 
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erty covered by such right, title, or interest made by or 
under the authority of the United States, and report 
thereof shall be made to the Congress. 

Sec. 5. That from the final decree of the Supreme. 
Court of the District of Columbia, and every part there¬ 
of, in the premises, an appeal shall be allowed to the 
United States, and to any other party in the cause com¬ 
plaining of such decree, to the Supreme Court of the 
United States, which last-mentioned court shall have 
full power and jurisdiction to hear, try,* and determine 
the said matter, and every part tjbereof, and to make 
final decree in the premises; and the said cause shall, on 
motion of the Attorney General of the United States, be 
advanced to the earliest practicable hearing. 

The River and Harbor Act of March 3,1899, sec. 11,30 Stat. 

1151,33 U. S. C., sec. 404, provides as follows: 

That where it is made manifest to the Secretary of 
War that the establishment of harbor lines is essential 
to the preservation and protection of harbors he may, 
and is hereby, authorized to cause such lines to be estab¬ 
lished, beyond which no piers, wharves, bulkheads, or 
other works shall be extended or deposits made, except 
under such regulations as may be prescribed from time 
to time by him: Provided, That whenever the Secretary 
of War grants to any person or persons permission to 
extend piers, wharves, bulkheads, or other works, or to 
make deposits in any tidal harbor or river of the United 
States beyond any harbor lines established under au¬ 
thority of the United States, he shall cause to be ascer¬ 
tained the amount of tide water displaced by any such 
structure or by any such deposits, and he shall, if he 
deem it necessary, require the parties to whom the per¬ 
mission is given to make compensation for such displace¬ 
ment either by excavating in some part of the harbor, 
including tide-water channels between high and low 
water mark, to such an extent as to create a basin for 
as much tide water as may be displaced by such struc¬ 
ture or by such deposits, or in any other mode that may 
be satisfactory to him. 
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Smoot Sand and Gravel Corporation, 
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Lottie May Martin, James Martin and the 
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Appeals and Cross-Appeal from the District Court of the 
United States for the District of Columbia. 


BRIEF OF LOTTIE MAY MARTIN, ET AL, 
DEFENDANT-APPELLEES AND CROSS¬ 
APPELLANTS 


COUNTER STATEMENT OF THE CASE 
Nature of Suit 

1. The instant suit was originated January 30,1913, by 
a Bill of Complaint filed in Equity by Plaintiff-Appellant, 
the United States Government, claiming a fee simple title 
to land lying at the foot of South Capitol Street, between 
Water Street and the Anacostia River, S and T Streets. 
(J. A. 2-8, 61 par. la). The controversy here is over the 
land in Sq. E. of 664. The Dermot map in the brown en- 
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velope, made about 1795, shows the square on a small scale 
with other squares in the City of Washington. Plfs. T-35, 
Vol. V J. A., is a plat of the square on a large scale as it 
was in 1929. 

Common Source of Title of Plaintiff and Defendants 

2. Thru the Deeds in Trust hereinafter mentioned, the 
entire title to the lands involved in this action with all 
appurtenant rights vested in the Commissioners appointed 
by President Washington pursuant to Act of Congress for 
the purpose of laying out the City of Washington and for 
the division of the lots with the original proprietors. (J. A. 
67, par. 10a). 

Note: The Act of Cession passed no title to the soil 
so as to impair the interest of private owners. On 
the contrary Section 2 of the Act of December 19, 
1791 provided: “That nothing herein contained shall 
be so construed to vest in the United States any right 
of property in the soil as to affect the rights of indi¬ 
viduals therein, otherwise than the same shall or may 
be transferred by such individuals to the United 
States.’ ’ 


The Original Allotment 

3. In the division of land in the District of Columbia 
in the 1790’s, Lots 1 to 8, inclusive, in Square E. of 664, 
were allotted and assigned by the Commissioners to Appel¬ 
lee-Defendants ’ progenitors in title. (J. A. 73, par. 18 
(a)). 

4. Lots 4 and 5 were allotted to the United States and 
sold to provide funds for Public Buildings and for other 
purposes in connection with the laying out of the City. (J. 
A. 38 and 39). The remaining lots were allotted to the 
owners of Carrollsburg lots as part compensation for their 
land, by allotment dated June 26, 1794. The certificate of 
allotment conveyed the lots by lot and square number. 
(J. A. 181-183). 
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5. The interest of the original allottees has passed to 
the present Defendants herein as follows:— 

Lot Nos. Owner 

1—2—6—7—8 Lottie May Martin 

3 James Martin 

4 & 5 The Smoot Sand & Gravel Corpora¬ 

tion 

(J. A. 73, par. 18 (a) and 96 and 97). 

6. The allotments of Lots 4 & 5 were given the force 
and effect of conveyances by Sec. 1 of the Maryland Act 
of 1793. (D. C. Code, 1940 Edition, p. XXXI). In addi¬ 
tion, Lots 4 & 5 were granted pursuant to an act of Congress 
of July 14, 1832 to the Saint Vincent’s Female Orphan 
Asylum. In 1846 the President of this Institution con¬ 
veyed the lots back into the chain of title by a quitclaim 
deed, reciting the fact that the conveyance to the Orphan 
Asylum had been made under the erroneous impression 
that Lots 4 & 5 were a part of the property of the United 
States and it appeared “from a more careful examination 
of the Records in the office of the Commissioner of Public 
Buildings that the fee in said lots was not in the United 
States, but had been previously conveyed to the grantees.” 
(J. A. 38-40). 

7. The sale and allotment of Lots 4 & 5 and the allot¬ 
ment of the remaining lots (1-3 & 6-8) were pursuant to 
Deeds in Trust. These Deeds in Trust covered the Car- 
rollsburg lots, with their appurtenances, of the allottees to 
Thos. Beall and John M. Gantt, Trustees in Trust for 
purposes in part as follows:— 

* * that all the said lots # * * hereby bargained 
and sold, be laid out together with the other lands 
designated for that purpose, for a Federal City, with 
such streets, squares, parcels and lots as the President 
of the United States, for the time being, hath approved 
or shall approve; and that the said Thomas Beall (Son 
of George), and John Mackall Gantt, # * * “shall con- 
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vev to the Commissioners, for the time being, ap¬ 
pointed by virtue of the Act of Congress, intitled, 1 An 
Act for Establishing the Temporary and Permanent 
Seat of the Government of the United States’, and 
their successors for the use of the United States, 
forever, all the said streets and such of the said 
squares, parcels and lots, as the President shall deem 
proper for the use of the United States. And that 
one-half the quantity of the said lots, pieces and parcels 
hereby bargained, and sold, shall be assigned and 
conveyed as near the old situations as may be to” (the 
grantor) # # * “in fee simple, so that he shall have 
made up to him one-half of his former quantity and 
in as good a situation, but if from appropriations for 
the use of the United States one-half the quantity 
cannot be assigned to him in like situation, then shall 
there be satisfaction made him in ground, within the 
Federal City, by consent and agreement between him 
and the Commissioners; but if they should disagree, 
then shall the same proprietor receive a just and full 
compensation in money, in lieu of land. And that such 
parts of the said lots, * # * which shall remain clear 
of appropriations for the use of the United States, 
and which shall remain after satisfaction in land, to 
the new proprietors, shall, and may be sold at such 
time, or times, in such manner, and on such terms and 
conditions, as the President of the United States for 
the time being shall direct; * * * and the produce of 
the sales shall * * * be applied for the purposes, and 
according to the Act of Congress aforesaid.” 

The Deed in Trust went on to say that all parties would 
execute any further deeds “for carrying into effect the 
trusts, purposes and true intent” of the Deed in Trust. 
(J. A. 66-67, par. 9 (b) & (c), 462-483). 

8. The allotment and assignment of the Lots in Square 
E of 664 were given the force and effect of reconveyances 
pursuant to the Deed in Trust by Sec. 3 of the Act of 
Maryland Ratifying Cession passed 12/19/1791. (Code p. 
XXIX). 

9. It is conceded by Plaintiff that the lots in the square 
extended at least to the high water line of the Eastern 
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Branch in 1794 (J. A. 74, par. 20 (c)) and that there vested 
in the original allottees of the lots and in the Defendants 
herein the fee simple title to the land to the high water 
line with riparian rights (J. A. 80, Principles of Law 
Agreed Upon No. I). 

South Capitol Street and the Various Early Maps of the 

City 

10. June 15, 1795, the Commissioners directed James 
Dermott to prepare a plat of the City. March 2, 1797, 
George Washington, President, and Thomas Pickering, 
Secretary of State, directed a communication under the 
Seal of the United States to Thos. Beall and John Gantt, 
Trustees under the Deed in Trust, directing the trustees 
to convey to the United States “all the streets in the City 
of Washington, as they are laid out and delineated in the 
Plan of the said City hereto annexed”. (Def’s’ Ex. 15, 
in brown envelope, excerpt from Cousin’s proceeding 
marked “THIRD”, emphasis ours). The “Plan of the 
said City hereto annexed” was the Dermott or Tin Case 
Map. (Def’s’ Ex. 15 in brown envelope & J. A. IV, Ex. 16). 
This plan shows some squares laid out in the water 
bounded by streets also laid out in the water. For ex¬ 
ample, W Street bounding Squares 612 & 613 at the bot¬ 
tom. But the plan shows South Capitol Street terminating 
at the North line of S Street above Square East of 664, 
and that South Capitol Street did not bound this square 
on the East nor cut off the riparian rights of the lot own¬ 
ers by intervening between the square and the channel. 
It also shows the North boundary line of Square E. of 
664 cutting off a part of South Capitol Street. 

The Establishment of Harbor Lines and Improvement 

of the Lots 

11. Pursuant to the River and Harbor Act of March 
3, 1899, (T. 33, U. S. C. A., Sec. 404) the Secretary of 
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War established a Bulkhead line and a Pierhead line along 
the Anacostia River. These lines run in front of Square 
E. of 664. (J. A., Vol. V, Ex. T-20 & Vol. IV, Ex. 18). 
The bulkhead lines define the limit of solid fill without a 
permit and the pierhead lines define the limit of piers. 
(J. A. Vol. IV, EX. 18 and 357, 358, 362, 364, 365, 366). 
There are no threatened nor contemplated changes in the 
harbor lines in the area near the square. (J. A. 373 & 
374). All the lots are now solid ground substantially to 
the bulkhead line. (J. A. Vol. V, Exs. T-6, T-28, T-29 & 
T-30). And were filled by the owners and their lessees 
with their consent. (J. A. 232 & 233). There is also a 
concrete pierhead on Lots 7 & 8 between the bulkhead line 
and the pierhead line. (J. A. Vol. V, Ex. T-45). The fill 
and wharf on lots 7 & S was made and constructed before 
1876, (J. A. 231) and had been completed by 1904. (J. A. 
Vol. V, Ex. T-20) 

12. The District Court visited the property before ren¬ 
dering his opinion. 

13. The river between high water mark and the chan¬ 
nel was too shallow to be navigable in fact. (J. A. 231 & 
232, and see soundings on the following maps:—Vol. V, 
Exs. T-15, T-18, T-19, T-28, T-29, T-30). 


SUMMARY OF ARGUMENT 

I. Under the Common Law as adopted in the United 
States and as in force in Maryland and the District of 
Columbia riparian rights included the right of access to 
the channel of the river and to improve that access by 
filling or wharfing out as long as the fill or wharf did not 
obstruct navigation. 

II. Filled land and wharves made by an owner of fast 
land with riparian rights with the consent of the State 
belong exclusively to the owner. The harbor lines estab- 



7 


lished the consent of the State in the instant case, and 
the District Conrt was right in holding that the filled land 
and dock belonged to defendants. 

III. No rights of the United States to this property 
whether or not it included a fee to the channel were con¬ 
veyed without authority of Congress because the United 
States never acquired the rights of the defendants. Ripa¬ 
rian rights are appurtenant to the land and accretion and 
filling with permission of the State crystallizes existing 
rights and does not create new ones. 

IV. It is conceded as well it must be that the plaintiff 
and defendants are claiming through a common source of 
title—the Commissioners. The United States acquired 
only such title to the streets as was transferred to them 
by the Commissioners. It is well settled that the Com¬ 
missioners in transferring the streets acted through their 
surveyors and that the Dermot or tin case map is the 
official map defining the streets. By that map South 
Capitol Street stops at the north line of S Street as any¬ 
one can see and plaintiffs got no rights of any kind to 
extend the street across Square E. of 664 and thereby 
take defendants’ property and cut off their riparian rights. 
The findings and holdings of the Court in this regard are 
overwhelmingly supported by the evidence. 

V. Plaintiff’s technical position regarding the Order 
of October 27, 1947, is fatally inconsistent for if it did not 
adjudicate all the issues, it was interlocutory and not final 
and if it did, this assignment of error falls. 

ARGUMENT 

I. The Extent of Riparian Rights 

Plaintiff’s principal point is that defendants’ riparian 
right of access to the navigable part of the river is a right 
similar to that of an abutter on a public highway and did 
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not include the right to wharf ont to the deep water. 
(Plf’s briefs ps. 14-29). Plaintiff’s counsel say that the 
common law of England was that any wharf below the 
high water mark was a purpresture and could be abated. 
Although there is conflict in the authorities, this may have 
been the common law of England. However, it was never 
adopted as the law here in the United States. The basic 
rules regarding navigable waters were changed in impor¬ 
tant aspects here in the United States where the geo¬ 
graphical situation, the Government and the needs of the 
inhabitants were different. For instance, in England, 
where the rivers were short and arms of the sea, only 
wraters where the tide ebbed and flowed were considered 
navigable. In this country the geographical situation 
made it desirable for the Courts to consider that navi¬ 
gability in fact should be the test and the common law as 
adopted here was modified in that respect: 

Illinois Central RR vs. Illinois, 146 U. S. 387, 36 L. Ed. 

1018. 

For similar reasons the Courts established the common 
law’ rule to be that riparian rights included the right to 
wrharf to the channel. 

In Angell on Tidewaters (1826), at p. 125, (an authority 
much cited in the early cases. See Dutton vs. Strong, 1 
Black 66) puts it this way, at p. 125:— 

“It is a fact of very general notoriety, that from the 
period of the first settlement of United States, to the 
present time, the necessity of wharves, quays, piers, 
etc., has been experienced, for the lading and unlading 
of vessels, and that the appropriation of land for such 
improvements, below the ordinary high-water mark, 
has been indispensible. It is as well and as generally 
known, that in the respective states, which lie along 
the margin of the Atlantic, there are many places 
where the tide ebbs and flows (and which, therefore, 
according to the strict rule of the Common Law are 
public,) that are of no navigable use, and in their 
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original condition, without the aid of human art and 
industry, afford to the public, not the slightest advan¬ 
tage of any kind. Flats, marshes, and other ground, 
which are covered with water only at full tide, are 
places of this description. The detriment which the 
community receive from the recovery, private appro¬ 
priation, and occupation of such soil is obviously but 
little, if any. So far from it, the result has proved 
that the public are thereby in a very considerable de¬ 
gree the gainers; as they are thus accommodated with 
landing places, which are essential to every com¬ 
mercial depot * * *” 

That work goes on at p. 127 & 12S to discuss the early 
procedures and authorities and to quote from Lord Hale 
to the effect that it is not every building below the high 
water mark that is a nuisance for that would destroy all 
the keys that are in the ports of England, and to say:— 

“The first position is, that the principal which has 
been so frequently adverted to, namely; where the 
sea flows and reflows, the waters are prima facia, and 
of common right public, is to be restrained by a refer¬ 
ence to public necessity and general utility * * * or 
in other words it is intended only to confine the public 
right to what is of public use”. 

The case of U. S. vs. Rigel 0. Belt , 79 U. S. App. D. C. 
87, 142 F. (2d) 761, was a similar bill as the bill in the in¬ 
stant case to quiet title to Square 666, the square which 
adjoins Square E. of 664 on the South. It was filed under 
the same 1912 statute and is almost identically analogous 
to the instant case. The Court of Appeals held that the 
allottees of lots formerly in Carrollsburg were entitled to 
riparian rights and said at 79 U. S. App. p. 93:— 

“So also there can be no manner of doubt that while 
the Carrollsburg proprietors of lots binding the high 
water line of the Anacostia River continued to own 
such lots, they were entitled to the riparian rights ap¬ 
purtenant thereto, and that these rights were pre¬ 
served and passed to the subsequent owners of these 
lots in the transaction we have referred to. Potomac 
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Steamboat Co. v. Upper Pot. S. B. Co., supra, 109 U. S. 
at page 6S6, 3 S. Ct. at page 453, 27 A. L R. 1070. The 
extent of the right is declared in Baltimore & 0. R. 
Co. v. Chase, 43 Md. 23, to be the right to access to 
the navigable part of the River, with the right to make 
a landing, wharf, or pier, subject to such general rules 
and regulations as the State may think proper for the 
protection of the public. And in turn this right of 
regulation by the State of Maryland in the public 
interest, the United States succeeded to in the estab¬ 
lishment of the District of Columbia, in consequence 
of which the common law rights of a riparian owner, 
within the limits of the District, are subject to change 
and modification by Act of Congress to the same ex¬ 
tent and with the same limitations that change or 
modification might have been made by ^Maryland 
while the land was within its boundaries. In addi¬ 
tion, Congress under the commerce clause possesses a 
paramount power over the navigable waters of the 
United States in the regulation of commerce and navi¬ 
gation. As a result of these well recognized limita¬ 
tions or subordinations, the right of a riparian pro¬ 
prietor may be properly described as a qualified right 
1 (cf.: Greenleaf-Johnson Lbr. Co. v. Garrison, 237 U. S. 
251, 35 S. Ct. 551, 59 L. Ed. 939), though it is uni¬ 
versally agreed that the right is property and that 
though it must be enjoyed in subjection to the rights 
of the public, it cannot arbitrarily be destroyed or 
impaired.” 

This opinion was rendered by Justice Groner, a recog¬ 
nized authority on riparian rights, who has recently been 
appointed as Special Master to adjudicate riparian rights 
by the Supreme Court of the United States. 

Appellant attacks the right of access as being a matter 
of local law belied in Maryland by what is termed a “long 
i line of Maryland decisions.” However, a study of these 
| decisions produces not one closely in point or carefully 
reasoned or persuasive to a student of the subject. An 
analysis of those cases is appended as Defendants’ Appen- 
' dix A. On the other hand B. & O. R. R. v. Chase, 43 Md. 23 
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cited by Justice Groner is overwhelmingly supported by 
the authorities. 

That case arose as a controversy between two lot holders 
on Baltimore harbor where there was a turn leaving the 
water ends of the lots at right angles with each other. 
Since the access of each was inconsistent with the other 
the question of which had riparian rights arose. The 
Maryland Act of 1745 was in force but contained no pro¬ 
vision determinative of the question. The Court decided 
that the grantee who received the first patent from the 
State had the right of access. In doing so it was neces¬ 
sary to go beyond the Act and decide common law rights. 
Judge Alvey who rendered the opinion held as follows at 
p. 34 & 35:— 

“By the common law it is well settled that where 
land lies adjacent or contiguous to a navigable river, 
in which there is an ebb and flow of the tide, any in¬ 
crease of soil formed by the gradual and imperceptible 
recession of the waters, or any gain by the gradual 
and imperceptible formation of what is called alluvion, 
from the action of the water in washing it against the 
fast land of the shore, and there becoming fixed as 
part of. the land itself, shall belong to the proprietor 
of the adjacent or contiguous land. 2 Bl. Com. 261; 
Girard v. Hughes, 1 G & J 249 and the right to accre¬ 
tion, thus formed, is considered as an interest appur¬ 
tenant to the principal land, and belonging, in the 
nature of an incident to the ownership of that, rather 
than as something acquired by prescription or posses¬ 
sion, in the ordinary legal sense of those terms. 3 
Washb. on Real Prop. 59. And in addition to this 
• right by reliction or accretion, the riparian proprietor, 
whose land is bounded by a navigable river, whether 
his title extends beyond the dry land or not, has the 
right of access to the navigable part of the river from 
the front of his lot, and the right to make a landing, 
wharf or pier for his own use, or for the use of the 
public, subject to such general rules and regulations 
as the Legislature may think proper to prescribe for 
the protection of the public, whatever those rights 
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may be. This is well established doctrine by both 
Federal and State courts. Dutton v. Strong, 1 Black. 
25; R. R. Co. v. Schurmeir, 7 Wall. 272; Yates v. Mil¬ 
waukee, 10 Wall 497; East Haven v. Hemingway, 7 
Conn. 186; Sherlock v. Bainbridge, 41 Ind. 35. ’ ’ 

In the Potomac Steamboat case cited above, the Su¬ 
preme Court held that the owners of Square No. 472 and 
Lot 13 in Square No. 504 in the District did not have 
riparian rights because Water Street intervened between 
those properties and the Potomac River and the riparian 
rights attached to fast land adjacent to the River, in that 
case, Water Street itself. The Court said that Notley 
Young, the original proprietor, had conveyed his riparian 
rights to the United States in conveying Water Street and 
said:— 


“The right of wharfage remained appurtenant to 
it,” (Water Street) “because, as land adjacent to the 
river, that right was annexed to it by law and could 
be exercised on it by the proprietor; but was severed, 
by the severance of the title, from the remainder of 
the original tract, to the whole of which it had for¬ 
merly pertained. 

“In New Jersey it” (riparian right) “is spoken of 
as * The right of an owner of lands upon' tide-waters 
to maintain his adjacency to it and to profit by this 
advantage’ * * * * and as a right ‘In the riparian 
owner to preserve and improve the connection of his 
property with the navigable water.’ The riparian 
right is the result of that full dominion which every¬ 
one has over his own land, by which he is authorized 
to keep all others from coming upon it except upon 
his own terms. * * * *. It is a form of enjoyment 
of the land and of the river in connection with the 
land.” 

Yates v. Milwaukee, 77 U. S. (10 Wall) 497, 19 L. ed. 
984; Illinois Cent. R. Co. v. III., 146 U. S. 387, 36 L. ed. 
1018 at p. 1040, and United States v. River Rouge Co., 269 
U. S. 411, 70 L. ed. 339; and Mobile Dry Bock Co., et al, v. 
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City of Mobile, 146 Ala. 198, are additional cases in which 
the right of a riparian owner to improve his access to the 
channel was affirmed. 

Plaintiff says that these were cases of local application 
only and did not apply to Maryland nor the District of 
Columbia and cites Shively v. Bowlby. But Shively v. 
Bowlby itself was a case involving the right to wharf in 
Oregon and in that case at 152 U. S. p. 18 the Supreme 
Court said:— 

“The Government of the several Colonies, with a 
view to induce persons to erect wharves for the benefit 
of navigation and commerce, early allowed to the 
owners of lands bounding on tide waters greater 
rights and privileges in the shore below high water* 
mark than they had in England. But the nature ar.d 
degree of such rights and privileges differed in the 
different colonies, and in some were created by statute, 
where in others they rested upon usage only.” 

Then the Supreme Court went on to review the rights in 
the various jurisdictions and when it came to Maryland 
at p. 23 said:— 

“In Maryland, the owner of land bounded by tide 
water is authorized, according to various statutes 
begining in 1745, to build wharves or other improve¬ 
ments upon the flats in front of his land, and to acquire 
a right in the land so improved.” 

citing, inter alia, the Potomac Steamboat Case. 

If the riparian right to wharf is a mere easement 
granted as a matter of grace and terminable at the arbi¬ 
trary will of the Sovereign, why did the Supreme Court 
in the Potomac Steamboat case expend so much time and 
energy to the proposition that riparian rights are appur¬ 
tenant to the fast land of the riparian proprietor on the 
river, and when Water Street was granted to the United 
States by Notley Young between his land and the river 
he cut off his riparian rights? The reason is as stated by 
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the Supreme Court in that case at 109 U. S. 6S2 when in 
speaking of the land along the Potomac conveyed to the 
United States by Notley Young it said:— 

“The right of wharfage remained appurtenant to 
it, because, as land adjacent to the river, that right 
was annexed to it by law, and could be exercised on 
it by the proprietor; * # * *” 

And in the same case in speaking of its holding to the 
effect that when Notley Young conveyed Water Street to 
the United States his riparian rights were cut off and he 
had no greater rights to Water Street or to the water in 
front thereof than the other members of the public, the 
Supreme Court said, at p. 684:— 

“This denies no right that can be claimed by virtue 
of the compact between Virginia and Maryland of 
1785, for that secured to their citizens the privilege 
of making and carrying out wharves, as to the shores 
of the Potomac only, so far as they were adjoining 
their lands, and such had always been the law in 
Maryland, notwithstanding the language of the Act 
of 1745, Ch. 9, Sec. 10, which was held to authorize 
the improvement therein spoken of, to be made by im¬ 
provers in front of their own lots only.” (Emphasis 
ours.) 

And as applicable to riparian rights in Maryland the 
Supreme Court cited on p. 682 language from Yates v. 
Milwaukee to the effect that a riparian proprietor had the 
right to make a landing wharf or pier for his own use. 

Counsel for Plaintiff say that the language in the Belt 
case to the effect that riparian rights include the right to 
make a landing wharf or pier out to the navigable channel 
is obiter dicta, but they are mistaken. The bill in that 
case as in this claimed title to the land under shallow water 
between the fast land in Belt’s Square and the channel 
and Justice Laws dismissed the bill with prejudice. If 
Belt had no right to fill in and reclaim that land to the 
bulkhead line in front of his lots, then the Court of Ap- 
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peals would have reversed that portion of the decree 
which denied the Government’s claim to the land under 
water. But the Court of Appeals held he had riparian 
rights and sustained Justice Laws’ decree. 

The Government says that Dutton v. Strong, Yates v. 
Milwaukee and Illinois R. R. Co. v. Illinois are all of local 
application only. But those cases all use language of gen¬ 
eral application. 

Also the Government’s contention was made and con¬ 
clusively overruled by the Supreme Court of the United 
States in United States v. River Rouge Co. cited above. 
That case was a condemnation case arising in Michigan. 
The Government, to improve the navigability of the Rouge 
River, widened the harbor lines and condemned the land 
between the 'widened harbor lines. Benefits were assessed 
the owners of the remaining fast lands for the creation of 
the enhancement in value of their riparian rights. The 
property owners contended, as does the Government here, 
that the riparian rights were analogous to the rights of 
an abutter upon the highway, citing Shively v. Bowlby, 
see 269 U. S. p. 412. They prevailed upon the Lower Court 
to instruct the jury that the Government had the right to 
deprive any riparian owner of all access to the navigable 
portion of the stream and order the removal of any docks 
or other structures placed in the stream, 269 U. S. ps. 416 
& 417. The Government appealed, contending that the 
charge was erroneous and that the riparian owner had a 
property right to wharf out to the navigable channel which 
could not be capriciously impaired nor taken for public use 
by the Government, except upon payment of just compen¬ 
sation. In support of this contention the Government cited 
numerous cases, including Dutton v. Strong , Yates v. Mil- 
kee, Illinois R. R. Co. v. Illinois, the very cases it now 
contends are of local application only. It will be noted in 
this regard that not one of those cases arose in Michigan, 
the forum of the River Rouge case. The Supreme Court 
reversed the Trial Court, saying at p. 418:— 
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“We are of opinion that the giving of these instruc¬ 
tions and the refusal of these requests involved preju¬ 
dicial error. It is well settled that in the absence of a 
controlling local law otherwise limiting the rights of a 
riparian owner upon a navigable river, Shively v. 
Bowlby, 152 U. S. 1, 40, 38 L. ed. 331, 346, 14 Sup. Ct. 
Rep. 548, he has, in addition to the rights common to 
the public, a property right incident to his ownership 
of the bank, of access from the front of his land to 
the navigable part of the stream, and when not for¬ 
bidden by public law may construct landings, wharves 
or piers for his purpose/ ’ 

(Citing Dutton v. Strong, Yates v. Milwaukee, Illinois 
RR. Co. v. Illinois and other authorities). 

“There is no limitation upon this right of a riparian 
owner in the laws of Michigan. On the contrary it was 
recognized in Lorman v. Benson, 8 Mich. 18, 25, 77 Am. 
Dec. 435, that the rights of riparian owners must be 
determined by the common law so far as applicable to 
the local situation; and in Ryan v. Brown, 18 Mich. 196, 
210, 100 Am. Dec. 154, it was said that: ‘If wharves 
and similar conveniences were not allowed upon our 
large streams, the shipping business would become 
practically worthless. It can never be unlawful for 
a landowner to make such wharves and landings as 
will accommodate all vessels ordinarily using the 
stream, unless there are some exceptional circum¬ 
stances, as narrows, bends, or the like, which may in 
particular cases render his structures improper.’ ” 
(Emphasis ours). 

and at p. 420:— 

“The circuit court of appeals, wdiile stating that 
the trial court had overemphasized the elements of un¬ 
certainty in the rights of riparian owners and the con¬ 
tingent character of these rights, was of opinion that, 
under all the circumstances, such overemphasis was not 
sufficiently prejudicial to call for a reversal of the 
judgment. With this we cannot agree. The charge 
was not merely an overemphasis of the contingent 
character of the rights of the riparian owners, but in 
substance an instruction that they had no rights in 
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this respect, and could only obtain uncertain privileges, 
as a matter of grace. There is an essential difference 
between a substantial property right which may be en¬ 
joyed until taken away in the appropriate exercise of a 
paramount authority, and an uncertain and contingent 
privilege which may not be allowed at all.” (Empha¬ 
sis ours). 

Note that the Supreme Court decided in this case what 
the common law was in a state where there was no statute. 
If anything is clear, it is that there is or was no Maryland 
or District of Columbia statute taking away the riparian 
right of wharfage. The granting to the Commissioners 
of the right to regulate wharfing by Maryland in her Act 
of Cession and the Congress thereafter did not create a 
right but merely gave the right to impose reasonable limita¬ 
tions upon an existing riparian right which was recognized 
and preserved by Sec. 3 of the Declaration of Rights of 
Maryland, Sec. 7 of the pact of 1785, (Kilty’s Laws); Sec. 
1 of the Organic Act of 1801, (Code XXXIII); the preamble 
or Sec. 1 of the present Organic Act of the District of 
Columbia (Code LVIII); and the various other acts and 
decisions preserving the common law rights of property- 
owmers. Sec. 12 of the Act of Cession cited at p. 16 of the 
plaintiff’s brief was a regulation of an existing right. 
Otherwise it would have been unnecessary to expressly 
prohibit the building of wharves without license and to 
declare any wharf built without license a common nuisance. 
The sentence of Sec. 12 quoted was followed by authoriza¬ 
tions to make building regulations and to license the re¬ 
tailing of spirits. It was no more a grant of a right than 
a building permit grants any rights to a landowner that 
he did not have at common law. 

Leaving theories aside for the moment, the fact that the 
lakes and rivers in this country contained flats, marshes and 
shallow waters between the navigable channel and the high 
water mark made it necessary for the purposes of com¬ 
merce and navigation that a riparian owner should have 
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the right to make landings and wharves to the channel. 
What private owner would be willing to expend large sums 
in filling and building piers in front of his land if after he 
filled and built piers the filled land and the piers belonged 
to the State or United States? 

As the Court said in Miller v. Mendenhall, 43 Minn. 95 
44.N. W. 1141, 19 Am. St. Rep. 219, 8 LRA 89:— 

“* * * The right of access and communication with 
the navigable waters which pertain peculiarly to the 
ownership of the upland, in order to be available and 
of practical use, necessarily includes the right to fill in 
and build 'wharves and other structures in the shallow' 
water in front of such land and below low water mark, 
and the exercise of such rights, though subject to state 
regulation can only be interfered with for public pur¬ 
poses, and such improvements are encouraged because 
they are in the general public interest as well as of 
private benefit. * * # ” 

Riparian rights include the right to make a private 
landing, wharf or pier:— 

Cunningham v. Prevow (Tenn. ’46), 192 S. W. (2d) 
338, p. 350. 

The rights of the public to be preserved by the general 
rules and regulations mentioned in the above decisions are 
the rights of navigation, commerce and anchorage:— 

Jenks v. Miller, 14 N. Y. Appellate Div. 474. 

But here harbor lines have been established and the 
filling in and wharfing out done are in accordance with the 
decisions of the authorities that fill to the bulkhead line and 
a pier beyond will not encroach upon the public rights. 

II. Harbor Lines Give Consent to Riparian Owners 
and Improvements Within Those Lines Belong to Them. 

In Dawson v. Broome, 24 R. I. 359 at p. 368, this question 
arose and the Court said:— 
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“The establishment of a harbor line * * # means that 
the riparian proprietors within the line are at liberty 
to fill out and extend their land out to the line. A 
harbor line is in fact what it purports to be, the line 
of a harbor. It makes* the boundary of a part of the 
public waters which is reserved for a harbor. The 
part so reserved is to be protected from encroachment. 
The rest is left to be filled out and occupied by the 
riparian proprietors. Its establishment is equivalent 
to a legislative declaration that navigation will not be 
straitened or obstructed by any such filling out. We 
think, however, it would be going too far to hold that 
the mere establishment of a harbor line conveys all 
within the line absolutely to the riparian proprietors. 
This would make all within the line private property, 
and distinguish the public right of navigation and 
fishery. We think the establishment of a harbor line, 
if it is to be construed as a conveyance, is to be con¬ 
strued as a conveyance, which is at least subject to 
those rights, until they are excluded by filling or 
wharfing out. But it is not necessary for us to go even 
so far as that in the case at bar. It is enough for the 
respondents if we hold that the establishment of a 
harbor line operates as a license or invitation to fill 
or wharf out to that line.” 

And in Rhode Island Motor Co. v. City of Providence, 55 
Atl. 696, the Court said at p. 699:— 

“The establishment of a harbor line permits the 
riparian owner to carry the upland or high water out 
a certain distance from the natural shore.’’ 

And in Bishop Co. v. Curran, et al, 30 R. I. 504 at p. 
508:— 

“A harbor line serves at once the purpose of an 
invitation and a prohibition. It marks the boundary 
between license and nuisance. The invitation is to fill 
out to it, the prohibition is not to wharf or fill in beyond 
it.” 


* “makes in the report. The Court obviously meant “marks.” 
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And in Matter of New York, 217 N. Y. 1 at p. 17:— 

“The purpose of the bulkhead line is to define the 
extent to which solid filling may go.” 

Purpose of bulkhead line is to show extent to which 
grantee of lands may solidly fill:— 

Bay Ridge Dock Co. v. United Dry Docks, 262 N. Y. S. 

212,146 Miscl. 404, Aff. 261 N. Y. S. 1002, 237 App. 

Div. 900—rear, denied 262 N. Y. S. 949, 238 App. 

Div. 801, Aff. 188 N. E. 121, 262 N. Y. Appel. Div. 

687 reargument den. 189 N. E. 699, 263 N. Y. 565. 

In Aborn v. Smith, 12 R. I. 370, the Supreme Court of 
Rhode Island held that:— 

“The establishment of a harbor line, we have held, 
amounts to an implied permission to the riparian 
proprietors within it to fill out to it.” P. 372. 

and to the same effect:— 

Bailey v. Burgess, 11 R. I. 330. 

The establishment by legislative authority of a harbor 
or dock line in navigable waters is an implied grant to the 
owners of the adjacent upland of the right to occupy the 
land between low-water mark and such line, title to which 
is in the State, and to build on or fill up the same so as to 
extend the upland to such dock line:— 

Miller v. Mendenhall, 43 Minn. 95, 44 N. W. 1141, 19 

Am. St. Rep. 219, 8 L. R. A. 89. 

The owner of land bounded by a navigable river is en¬ 
titled to the exclusive use of the bed of the stream for the 
purpose of filling out beyond low-water mark to navigable 
water, so long as he does not interfere with the rights of 
the public with respect to navigation:— 

Carli v. Stillwater, etc. Ry. Co., 28 Minn. 373, 10 N. W. 

205, 41 Am. Rep. 290 —Citing Brisbane v. St. P. & 

Sioux City R. Co., 23 Minn. 114. 
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By establishing a harbor line the Federal Government 
consented to reclamation of lands shoreward of said line:— 

Peo. v. Cal. Fish. Co., 166 Cal. 576, 599, 600, 138 P. 79. 

A statute declaring that no grants of land under water 
are to be made beyond the exterior lines of the City of New 
York expressed legislative intent that grants inshore of the 
exterior lines should be valid:— 

In re 12tli Ave., Manhattan, (N. Y. 1946) 68 N. E. 2d 
422 at p. 424. 295 N. Y. 415. 

As Mr. Schmidt testified, the administrative practice 
under the River and Harbors Act of 1899 is to consider 
that the establishment of the harbor lines on the Eastern 
Branch took the place of permission to fill to the bulkhead 
line and to build a pier to the pierhead line. 

When the riparian owner has filled or wharfed to the 
bulkhead he acquires exclusive ownership to the reclaimed 
land and the wharf. 

When a riparian proprietor has built a private wharf 
out so as to reach navigation it is his property and his 
right to the exclusive use of the same can only be taken 
away in accordance with established law and if it is neces¬ 
sary that it be taken for public use, due compensation must 
be made:— 

Weems Steamboat Co. v. Peoples Steamboat Co., 214 
U. S. 345, 53 L. ed. 1024. 

Where a pier is built into the shallow waters of a lake, 
out to, but not into, navigable waters, and has been used 
only for the private business of the owner, no implied 
license to use the pier for the mooring of vessels by third 
person arises: 

Dutton v. Strong, 66 U. S. 23,1 Black 23,17 L. ed. 29. 

Owner of wharf has same right of controlling same as 
he has of other realty:— 
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Louisville RR. Co. v. West Coast Co., 198 U. S. 483, 25 
S. Ct. 745, 49 L. ed. 1135 at p. 1140 & 1141. 

Pendleton Bros. v. Northern Coal Co., (D. C. Mass. 
1927) 22 F. 317. 

In re cargo of coal (C. C. A. 1st 1910) 175 F. 548 at 
p. 550. 

The M. L. C. No. 10, (C. C. A. N. Y. 1926) 10 F. (2d) 
699 at p. 702, cer. den. 271 U. S. 675, 70 L. ed. 1146. 

C. C. Mich. 1886—When erected pursuant to riparian 
rights a dock is an appurtenance to the real estate: 

Tuck v. Olds, 29 F. 738 at p. 740. 

Illinois Cent. R. Co. v. Illinois, 146 U. S. 387, 36 L. ed. 
1018, was a bill to determine title to a large amount of land 
in Chicago which had been reclaimed from the bed of Lake 
Michigan by the Illinois Central Railroad Company and 
which was occupied by tracks, depots, piers and other struc¬ 
tures used by the Railroad in its business. Some of the 
reclaimed land was in front of lots owned in fee. The 
Supreme Court held that the Railroad Company owned 
the land it had filled in in front of the lots by reason of its 
riparian rights and cited language in Yates v. Milwaukee, 
ibid, to the effect that a riparian owner has the right of 
access to the navigable water in front of his land and for 
that purpose to make a landing, wharf or pier for his own 
use. The Supreme Court also cited the case of Dutton v. 
Strong, 66 U. S. 1 Black 23, 33,17 L. ed. 29, 32 saying that 
it held:— 

“That whenever the water of the shore was too shoal 
to be navigable, there was the same necessity for 
wharves, piers and landing places as in the bays and 
arms of the sea; that where that necessity existed, it 
w*as difficult to see any reason for denying to the 
adjacent owner the right to supply it; but that the 
right must be understood as terminating at the point 
of navigability, where the necessity for such erections 
ordinarily ceased.” 
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The Court in the Illinois Central Case went on to say:— 

“* * # the Company finding the lake in front of those 
lots shallow filled it in and upon the reclaimed land 
constructed slips, wharves and piers, * # *, which it 
claims to own and to have the right to use in its 
business. 

“According to the law of riparian ownership which 
we have stated, this claim is well founded so far as 
the piers do not extend beyond the point of navigability 
in the waters of the lake.” 

The recent case of United States v. Property on Pinto 
Island, etc. (Dist. Ct., Ala. 1947) 74 Fed. Supp. 92, is closely 
in point. There the court held in a condemnation proceed¬ 
ing that land filled by a riparian owner which did not 
obstruct navigation belonged to him as against a claim to 
title by the United States. 

In Brown v. Kennedy (High Court of Chancery of Md. 
1821) 5 H & J 195 (156), an appeal from Baltimore City 
Court, the question of title to land formerly under navi¬ 
gable water and filled in by accretion and other improve¬ 
ments arose. The title to the land underlying the river 
had been patented. The Court said at p. 202: 

11 1 am of opinion, whether the accretion was by allu¬ 
vion, the recession of the water from the shores, or 
the depositing of earth and rubbish in Jones Falls, by 
the respective owners, or other, * * * the legal effect 
is the same, and the Plaintiff is entitled to recover ad 
medium filium aquae, or to the place where it has been 

‘ ascertained on the plot to be. ,, 

The ownership of reclaimed soil is in the riparian owner 
reclaiming it :—Nichols v. Lewis, 15 Conn. 139; (1870) and 
Lockwood v. N . Y. & N. H. R. Co., 37 Conn. 387, holding that 
the principles governing ownership of reclaimed land is 
the same as those governing the ownership of accreted land. 

Under the common law, if the owner of land bounded by 
the shore upon tide water makes improvements upon or 
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reclaim the shore adjoining his lands, the part of the shore 
so improved or reclaimed belongs to him, and cannot be 
granted by the State:— 

Heiney v. Nolcm, 67 A. 1008, 75 N. J. Law, 397. 

In Brisbane v. St. P. & Sioux City R. Co., 23 Minn. 114, 
the right of a riparian proprietor to recover in condemna¬ 
tion for land in a navigable portion of the Mississippi 
River at St. Paul which had been filled in by himself and 
the City was sustained. 

And to the same effect: 

Zinc & Iron Co. v. Morris Land & Banking Co., 44 N. J. 
Eq. (17 Stew.) 398, 15 Atl. 227, 1 L. R. A. 133; 
(1890) affirmed for same reasons sub nomine: 47 
N. J. Eq. (2 Dick) 598, 22 Atl. 1076; 

Stevens & Paterson N. R. Co., 34 N. J. (5 Vroom) 532, 
3 Am. Rep. 269. 

Land made by the owner of the shore below high water 
mark by filling out in front of his upland loses its character 
as foreshore, and the public loses its easement therein, and 
the easement of the riparian owner becomes merged in 
the superior title:— 

Union Depot, etc. Co. v. BrunsvAck, 31 Minn. 297 at p. 
302,17 N. W. 626,47 Am. R. 789; 

Boston v. LeCraw, 17 How. 426, 15 L. ed. 118; 

Ladies Seamen’s Friend Soc. v. Halstead, 58 Conn. 
144, 151, 19 A. 658; 

Rochester v. Barney, 169 A. 45, 117 Conn. 462. 

None of the decisions cited by Plaintiff go so far as to 
hold that land in a navigable river filled by a riparian 
owner with permission of the Sovereign belongs to the 
Sovereign and not the riparian owner. An attempt is made 
in this regard by citing atp.27 of plaintiff’s brief Cummings 
v. Chicago which held that in the States permission of the 
Federal Government does not give the right to wharf 
against the regulations of the State Government. 
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In addition to the riparian right to wharf to the channel 
unless prohibited by legislation which is a reasonable regu¬ 
lation of the public rights of commerce and navigation the 
Federal Government by the harbor line legislation has 
given permission to fill to the bulkhead line and build open 
piers to the pierhead line. Plaintiff says that this legisla¬ 
tion does not apply because of the division between Federal 
and State powers. But this is the District of Columbia and 
here the Congress exercises the powers of both the Federal 
and State Governments. 

Within the District of Columbia, there is no division 
of legislative powers such as exists between the Fed¬ 
eral and State Governments, but a consolidation of 
powers including within its breadth all proper powers 
of legislation:— 

Neild v. D. C., 110 F(2d) 246, 71 App. D. C. 306. 

When legislating for the District of Columbia, Con¬ 
gress acts as a legislature of national character, exer¬ 
cising complete legislative control as contrasted with 
the limited power of a State Legislature or with the 
limited sovereignty which Congress exercises within 
boundaries of the states:— 

Winkler v. Daniels, 43 F. Supp. 265, and the cases cited 
therein. 

There can be no possible doubt that Congress was acting 
in the same capacity as both the Federal and State Gov¬ 
ernments in providing for harbor lines for the Harbor Line 
Act was specifically made applicable to the Anacostia 
River by Act of Congress reported in Title 33, Sec. 405, 
U. S. C. A. The acts authorizing the Commissioners to 
exercise control over the waterfront are merely to enable 
the Commissioners to have the type of police power that all 
cities must exercise over the territory within their borders. 

The Greathouse case cited at p. 19 of plaintiffs brief 
has no application here. That case decided the rights of 
a landholder on the Virginia Side of the Potomac River 
to compel the Secretary of War to issue a permit, which 
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has been granted in the instant case by the establishment 
of the harbor lines in front of this 'property. In the Great- 
house case the whole proceeding was to compel the Secre¬ 
tary of War to grant a permit to w’harf out. This has 
already been done here by the establishment of the harbor 
lines—The Compact of 1785 recognized the right of ripa¬ 
rian owners to build and carry out wharves and this case 
holds that the compact was rescinded by the recession of 
Virginia from the District of Columbia, but this only ap¬ 
plies to property holders on the Virginia Side. Justice 
Luhring in the trial court opinion did use language counter 
to the many Supreme Court opinions cited here, which 
attempted to overrule the Supreme Court of the United 
States in the Potomac Steamboat case and was contrary 
to the opinion in the Belt case, but his language was not 
repeated either by the Court of Appeals or the Supreme 
Court and Justice Groner rendered a strong dissenting 
opinion in the Court of Appeals contradicting the language 
in 60 W. L. R. The Court of Appeals and Supreme Court 
were swayed by the realistic logic that it would be foolish 
to compel the Secretary of War to grant a permit for a 
wharf and then condemn and pay for the wharf as soon 
as it was built. 

The statutes prohibiting deposits in the river and giving 
the D. C. Commissioners charge of the Government’s water 
front property cited at p. 18 of the Government’s brief are 
in the nature of police regulations which are not designed 
to affect private property rights. Also they do not apply 
here for the wharves were erected with permission. 

III. No Rights of the United States Were Conveyed 
by the Crystallization of Defendant’s Riparian Rights by 
Filling to the Bulkhead. 

It is conceded that the lots in Square E. of 664 included 
riparian rights. Sec. 2 of the Act of Cession expressly 
provided that the United States got no rights from Mary- 
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land that curtailed the private rights of the original pro¬ 
prietors. It is well settled that riparian rights are appur¬ 
tenant to land. When defendants filled they merely made 
choate their inchoate right to improve their access to the 
channel and add to their fast land as by accretion. Con¬ 
sequently there was never any conveyance of any land 
belonging to the United States. 

IV. In the Division of the City South Capitol Street 
Stopped at the North Line of S Street and Got No Riparian 
Rights. 

The function of the Commissioners was to take the titles 
conveyed by the Deed in Trust and divide them between 
the United States and the private property owners in ac¬ 
cordance with that deed in trust. That instrument pro¬ 
vided that the trustees should “convey to the Commis¬ 
sioners, for the time being, • • • and their successors, for 
the use of the United States, forever, all the said streets, 
and such of the said squares, parcels and lots, as the Presi¬ 
dent shall deem proper for the use of the United States. 
And that one-half of the quantity of the said lots, pieces 
and parcels, hereby bargained, and sold, shall be assigned 
as near the old situations, as may be to * • * in fee simple, 
so that he shall have made up to him one-half of his former 
quantity and in as good as situation * * It is clear 
that in order to carry out the provisions of the deeds in 
trust it was necessary to lay out the part of the City which 
was formerly Carrollsburg in such a way that the owners 
of Carrollsburg lots who had riparian rights should be 
given new lots fronting on the water with no street inter¬ 
vening between their lots and navigable water. If South 
Capitol Street had been extended in front of that square, 
it would have created the same situation that existed in the 
Morris case, under the farm land deed in trust, and in the 
Potomac Steamboat case where the intervention of Water 
Street between the fast land and the river was proven. 
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The requirements of the Deeds in Trust were carried 
out through the Dermot plan as plainly appears from an 
examination of the authenticating data on that plan and 
the United States received title to the streets as they were 
delineated on that plan. 

In the opinion in the Belt case, at 79 U. S. App., p. 91, 
this Court said: 

“• • * Major Ellicott was succeeded by James Der- 
mott after the Carrollsburg agreement. He was di¬ 
rected by the Commissioners to make a resurvey and 
plat of the lands within that town. This new layout 
he was directed to superimpose on the large plat to 
embrace when completed the entire area of the new 
City. This he did and his plat, with streets and 
squares and lots shown thereon, was adopted by the 
President and became the officially approved map of 
the City of Washington. • • •” 

Mayor of Hoboken v. Pa. RR., 124 U. S. 656, was an 
action in ejectment to determine title to land filled in the 
lines of a street called 4th Street which corresponded in 
position on the plat in that case to S Street in this. The 
street which ran parallel with the river was called River 
Street. The Supreme Court held that the plat indicated 
that the plat showed that 4th Street was intended to pro¬ 
vide the access of the public to the river. 

The Plaintiff's claim that South Capitol Street cuts 
through the square between the original fast land and the 
river is inseparable from the question of riparian rights. 
It is merely a reiteration in another guise of the claim suc¬ 
cessfully made in the Potomac Steamboat case and the 
Morris case that a street came between the fast land and 
the river and cut off the owners ’ riparian rights and is con¬ 
clusively disposed of in the Belt case. 

Now the Dermot plan clearly shows that the public access 
to the river was planned to be by way of S Street. The 
lines of South Capitol Street stop at the North line of S 
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and consequently you have S Street intervening between 
South Capitol Street and the channel. Also the North line 
of Square E. of 664 clearly cuts in past what would be the 
West line of South Capitol Street if plaintiff’s contention 
were correct. 

Counsel claim that streets terminating at the water have 
riparian rights just as well as privately owned property 
and they cite some cases to that effect. Defendants con¬ 
cede that in many cases that is true. But that is not and 
could not be true with respect to South Capitol Street in 
the instant case where the title to the streets was obtained 
by virtue of a trust which required that the proprietors of 
the square have riparian rights, i. e., that there should be 
no street cutting them off from the navigable water; and 
where the approved plan of the City shows that no street 
intervened between the lots and the channel, but that S 
Street did intervene between S. Capitol Street and the 
River. 

Plaintiff concedes on the one hand that Defendants have 
riparian rights and then says that they are cut off from 
the water by a street, i. e., “Now you have it and now you 
don’t.” Defendants are asking: “Mother may I go out 
to swim?” and plaintiff says the reply should be: “Yes, 
my darling daughter, hang your clothes on a hickory limb, 
but don’t go near the water.” 

V. Finality of the Order of October 27,1947. 

Plaintiff takes a curious position regarding the order 
of October 27, 1947. By filing its notice of appeal, plain¬ 
tiff says that that order was a final order. But an order, 
to be final, has to adjudicate all the issues before the Court. 
Then the plaintiff says that the order was erroneous in 
that it did not adjudicate all the issues before the Court. 
To state this position is to rebut it. 
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CONCLUSION 

The District Court’s decision regarding riparian rights 
is supported both by the authorities and by practical con¬ 
siderations. The factual decision regarding the termina¬ 
tion of S Street is supported by the evidence. Further, 
to uphold the appellant’s contentions would be to violate 
principles of fair and equitable justice. 

Respectfully submitted, 

Daniel Pabtbidge, m, 
American Security Bldg., 

Milton D. Campbell, 
Woodward Bldg., 
Washington, D. C. 

Attorneys for the Defendants- 
Appellees. 
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VOL. I 

DEFENDANTS’ APPENDIX A TO VOL. I 

The “Long Line of Maryland Decisions” Allegedly 
Holding There Was No Common Law Riparian Right of 
Access Cited in Pages 19 to 23 of Plaintiff’s Brief. 

1 . Casey's Lessee v. Inloes, 1 Gill 430, Wilson v. Inloes, 
6 Gill 121 and Wilson's Lessee v. Inloes, 4 Md. 138, cited 
at p. 19 & 20 were all cases involving two patents to land 
known as Mountenay’s Neck and Bold Venture. The patent 
to Bold Venture included land under water and had been 
made first in point of time and the Court held that the 
riparian rights which were included prevailed over the 
grant to Mountenay’s Neck for that reason. Nothing 
really clear or persuasive was said against the common 
law right of access. In 1 Gill, p. 499, Casey's Lessee v. 
Inloes et al. does not hold that riparian rights did not in¬ 
clude the right of access and to acquire land by improve¬ 
ment as the Government contends. At p. 499 the Court 
makes great point of the fact that a fence relied upon by 
Inloes which had been erected in the water was not in 
front of his land and indicates that Inloes was claiming 
presumption of a deed from the owner of conceded water 
rights to Mountenay’s Neck. And at p. 501 the Court says 
that the Act of 1745 did not authorize a riparian owner to 
make improvements in front of his neighbor’s lot and 
acquire title to the improved land; and that such authority 
would invade private rights, which was beyond the power 
of the legislature. The only private rights the Court could 
have meant were the riparian rights of access and improve¬ 
ment of that access. 

2. In Girard's Lessee v. Hughes, 1 Gill & Johns 249, 
265 (Md. 1831) the Court held that the person who had 
commenced the wharf had abandoned it and therefore had 
no title to it under the Act of 1745. 
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3. Hammond’s Lessee v. Irdoes, 4 Md. 138 and Homer 
v. Pleasants, 66 Md. 475, Soilers v. Soilers, 77 Md. 148 and 
Day v. Day, 22 Md. 530, cited at p. 21 were all cases in 
which no clear consideration or pronouncement of common 
law rights was made at all as they were discussing the 
act of 1745 nor was any consideration necessary to the 
wharfing usages which had become custom in the colonies. 

4. GoodseU v. Lawson, 42 Md. 348, cited at p. 21, in¬ 
volved a landlord and tenant relationship. The language 
quoted in plaintiff’s brief at p. 21 is that of the Circuit 
Court and is obiter dicta. The Court of Appeals only 
approved his conclusions and not the quoted language. 
As a matter of fact B. & 0. RR. v. Chase was decided eight 
days later and contained the language quoted in this brief- 
Both the Goodsell and the B. & 0. RR. v. Chase cases must 
have been under consideration at the same time by the same 
Court. This explains why the Court of Appeals in the 
GoodseU case was careful to confine its opinion to riparian 
rights as defined by the Md. Code and say on p. 373:— 

11 We agree with the Circuit Court in the opinion 
that the conveyance • • • conferred upon her no ripa¬ 
rian rights, or rights to make improvements into the 
water in front of her lot, which would be in conflict 
with and would destroy the rights here claimed by the 
appeUees.” (Emphasis ours.) 

5. In Tome Institute vs. Crothers, 87 Md. 569, 584, cited 
at p. 22, the language quoted does not negative the common 
law right of access to the navigable part of the water for 
the Court on page 583 stated that the lot owners in ques¬ 
tion did not have riparian rights, because their lots were 
bounded on a street which would cut them off from the 
water when built. It is clear that in this decision no care¬ 
ful study of common law riparian rights was made nor 
was it necessary. 

6. In CaJiiU v. Baltimore, 173 Md. 450, cited at p. 22, 
plaintiff was attempting to compel by mandamus the issu- 
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ance of a permit to build a wharf to the North of his 
property and not in front of it past a harbor line created 
by the City of Baltimore with authority of the state. 

7. To any one who studies the above cases it is obvious 
that not one of those cases involved the necessity for any 
serious study of the common law as modified by the neces¬ 
sities of our early settlers. The only case which is realty 
persuasive on the point of the common law right of access 
is the Chase case and the reasoning there is sustained not 
only by logic and common sense but by the decisions and 
reiterated decisions of no less an authority than the Su¬ 
preme Court of the United States. 
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JURISDICTION 

The jurisdictional statement at p. 1 & 2 of the Brief of 
the United States, Appellant, is adopted by reference. 

STATEMENT OF THE CASE 

The statement in Vol. I of this brief at pages 1 to 6 
is adopted by reference. 

The Extent of the Allotment Mentioned at VoL I, 

Pages 2 & 3 

Evidence Received 

12. March 14, 1793, the Commissioners passed a regu¬ 
lation to the effect, in part, that as soon as a square in the 
City was set forth and marked on the ground the Sur¬ 
veyor was to deliver to the Commissioner’s office a certifi¬ 
cate in the following form: 

“April 10th, 1793, surveyed Square No. 100, bounded 

by_ Street on the North, _ 

Street on the South,.Street on the West, 

and . Street on the East (or otherwise 

enumerating the lines as the truth is) 

and that the platting and dividing squares into lots was 
not to be considered within the Surveying Department 
(J. A. 208-210). June 15th, 1793, Andrew Ellicott made 
a return in the above-mentioned form to the effect that 
Square No. East of 664 was bounded on the North by S 
Street South, the South by T Street South on the North-west 
by Water Street and on the Southeast by the Eastern 
Branch. The return did not say what part of the Eastern 
Branch bounded the Square (J. A. Vol. V, Ex. T-7). 

13. April 10, 1793, James Dermott * was appointed by 
the Commissioners as Surveyor to lay off squares into 
lots. (J. A. 211). It is stipulated that a plat prepared by 
him known as Dermot’s Sheet No. 9 (J. A. Vol. 5, Exs. 5 


* Sometimes spelled with one "t” and sometimes two. 
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& 7) shows the correct high water line of the Anacostia 
River in 1794. (J. A. 91 & 92). This sheet shows the 
lines of the lots in the square extending due East into the 
river well past this high water line. (J. A. Vol. V, Ex. 5). 
The plat recorded in the Record of Squares in the Sur¬ 
veyor’s office shows the lot lines extending East well past 
the high water line of the Eastern Branch for varying dis¬ 
tances. (J. A. Vol. IV, Ex. 12). The Dermott or tin case 
map hereinafter mentioned shows the lines of the square 
extending East well past the high water line. (J. A. Vol. 
IV, 16 & brown envelope) 

Evidence Rejected 

14. Records of the division of Square East of 664, pro¬ 
duced by and from the records of the Commissioners in the 
National Archives of the United States Government, con¬ 
sisting of plats and certificates, including some signed by 
James Dermot and some signed by R. King, another sur¬ 
veyor for the Commissioners in the 1790’s (J. A. 237) were 
rejected in evidence on the theory that the records in the 
Surveyor’s office were the proper records, (J. A. 131-151, 
234-237); even though the authenticity of the records of¬ 
fered was admitted by the Government (J. A. 139 & 140), 
even though a comparison shows that the Surveyor’s rec¬ 
ords admitted contain different signatures in the same 
handwriting and in those rejected the signatures are in 
different handwriting. (J. A. Vol. IV, compare Exs. 12, 
17 & 36 with Exs. 24 to 34 a & b inclusive and see testi¬ 
mony). When the records were first offered it was argued 
that the records had been rejected in the Potomac Steam¬ 
boat and the Morris cases (J. A. 135-140) but later this 
contention was abandoned when the Surveyor found in his 
office another set which answered the description used in 
those cases. (J. A. 163 & 164). The records offered in¬ 
cluded plats signed by James Dermot July 23, 1794 show¬ 
ing the lot lines as extending well into the river (J. A. Vol. 
IV, Exs. 25 & 31) one with a certificate on back of R. 
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King Surveyor dated August 28, 1799, to the effect that 
1 the lot lines extended due East to the channel of the Ana- 
costia “as appears from the Original Plans and proceed¬ 
ings in the Commissioners Office Dated the twenty-sixth 
Day of June One thousand seven Hundred and Ninety- 
Four,” (J. A. Vol. IV, Ex. 30) similar certificates (J. A. 
Vol. IV, Exs. 27 & 32) and a book formerly marked 
“Division of Lots in the towns of Carrollsburg and Ham¬ 
burg now marked Redivision of Lots (J. A. 148) contain- 
1 ing an index of lots in the towns of Carrollsburg and 
1 Hamburg in tables giving the names of the original pro¬ 
prietors of Carrollsburg lots, the dates of the deeds to 
1 them in the 1770’s and the numbers of the lots they re¬ 
ceived for those lots in the division of the City (J. A. Vol. 
IV, Exs. 34 a & b) and plats of the squares in the new 
city. The plat of Square E. of 664 shows the lot lines 
extending to the channel (J. A. Vol. IV, Ex. 33) and is 
opposite a page bearing the signature of James Dermot 
(J. A. Vol. IV, Ex. 34). 

Evidence of Possession, etc., as Bearing on 
Burden of Proof. 

15. Also rejected was evidence of occurrences when 
the city was acquired and divided offered to refresh the 
judicial recollection of the Court including:— 

(a) The farm lands deed in trust. (The deed in trust 
involved in the Morris case) (J. A. 149) 

(b) Evidence that Dermot was directed by the Com¬ 
missioners to make three plats of each square to 
be divided. One for the Clerk of the District, an¬ 
other for the Commissioner’s office and the third 
for the properietor. (J. A. 218). 

16. There is no evidence that this property is needed 
or desired for any Governmental purpose, nor that the 
Government has ever been in possession. Defendants and 
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their predecessors in title have been in possession as long 
as the memory of living men. (Some evidence rejected at 
J. A. 404, but all other evidence regarding possession 
shows possession bv defendants. (See J. A. 160, 230, 234, 
378, 485, 492, Vol. V. Plfs. Ex. T 39, 447, 448). Rejected 
deeds in the chain of title dated in 1802 (J. A. 440 & 441) 
and in 1863 (J. A. 441-447) describe lots 7 & 8 as extending 
to the channel and recite substantial rather than nominal 
considerations. Rejected plats of survey of the Surveyor 
for the District of Columbia made in 1906 show the lot 
lines of 6, 7 & 8 extending East past the bulkhead line. 
(J. A. 52 C, 181). A decree passed in 1906 in an equity 
suit in District Court quieting title to lot 6 because of ad¬ 
verse possession was rejected because the Government was 
not a party to the suit. (J. A. 51, 230). Tax certificates 
showing all back real estate taxes to be paid on all the lots 
were also rejected. (J. A. 438-452). 

The Chain of Title Prior to the Commissioners’ Title 

17. Evidence introduced of the chain of title prior to 
the laying out of the City not only failed to show the 
Government’s title but showed at least two possible expla¬ 
nations why the Commissioners allotted to the channel: 
One an act passed by the Maryland Assembly in 1699 to 
the effect that marsh land between firm land and the 
river should be included in a description of the firm land 
(J. A. 69-71, par. 14a) and the other an early patent which 
included forty acres of navigable water (J. A. 458-461, Vol. 
V., Ex. T 3). A more detailed account of the testimony is 
appended as Defendants’ Appendix B. 

The Valuation Hearing 

18. Over objection of defendants the District Court 
ordered and held a contested hearing to value the prop¬ 
erty. (Vol. III). Expert testimony was introduced by 
both parties. 
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19. At the valuation hearing defendants offered the 
following evidence which was rejected by the Court:— 

(a) Of the reproduction value of the wharf. (J. A. 
516-520, Vol. IV., Exs. A & B) and its fair market 
value. (J. A. 549-551). 

(b) That a witness had submitted a bona fide offer for 
two comparable lots across the street at a price 
considerably higher than the valuation found by 
the Court. (J. A. 521-528, 543, 544 & 72S-731). 

(c) Of the advantages to the property because of its 
water front location, (J. A. 524 & 525) and the 
scarcity of privately owned waterfront land in the 
area. (J. A. 560 & 561). 

(d) Of the reason for the answers of an expert wit¬ 
ness. The Court generally interrupted him and 
restricted his answers. (J. A. 526-541). 

(e) That there was no practical difference between the 
separate ownership of Lot 3 by James Martin and 
of Lots 1 & 2 by his wife than if they were jointly 
owned. (J. A. 552 & 553). 

(f) A map of the bulkhead and pierhead lines along 
the River offered during argument, which had been 
received in evidence at the title hearing. The 
ground for rejecting this was that it had not been 
offered in evidence at the valuation hearing. (J. A. 
702). 

20. The Court received the following evidence over the 
objection of the Defendants:— 

(a) Sales of comparable properties without any show¬ 
ing of lack of compulsion. (J. A. 582, 583, 620, 
621,623). 
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(b) A sale of Lot 7, Square 660, seven years before 
with no adequate evidence of comparability. (J. A. 
562-564). 

(c) An application for a permit to blast by a non-party 
not present. (J. A. 624 & 625-715). Note: Point 
was made by plaintiff that the property was less 
valuable because of the difficulty of removing con¬ 
crete in the land. 

(d) Verbal evidence of a comparable sale without pro¬ 
ducing the contracts or check. (J. A. 582, 583). 

21. Defendants’ three experts, one of whom v^as a 
defendant testified to approximate total values as fol¬ 
lows :— 


Brandes:— 

$475,000.00 

(J. A. 523 & 524) 

Defendant Martin:— 

306,000.00 

(J. A. 549 - 554) 

Savage:— 

251,000.00 

(J. A. 589 - 592) 

22. Plaintiffs ’ two 

experts testified to approximate 

values as follows:— 

Watson:— 

Lots 6, 7 & 8 

$ 86,455.00 

(J. A. 661) 

Use of wharf 

5,000.00 

n 

Lots 4 & 5 at 1.20 
per sq. ft. 

29,670.00 

(J. A. 664) 

Lot 3 @ 1.45 per sq. ft. 21,68S.OO 

tt 

Lots 1 & 2 @ 1.36 
per sq. ft. 

26,770.00 

a 

Koones:— 

Lots 6,7 & 8 @ 2.50 
per sq. ft. 

169,583.00 

80,700.00 

(J. A. 683, 684) 

Wharf 

7,280.00 

a 

Improvements 

8,500.00 

a 



Lots 4 & 5 @ 1.40 
per sq. ft. 
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41,699.00 

(J. A. 684) 

Lot 3 @ 1.25 per sq. ft. 

13,275.00 

(J. A. 685) 

Lots 1 & 2 @ 1.25 per 
sq. ft. 

24,600.00 

ft 

$176,054.00 

23. The District Court found the following values:— 

Lots 6, 7 & 8, 32,294 sq. 
ft. at 2.50 per sq. ft. 

89,235.00 

(J. A. 121-124) 

Improvements 

Lots 4 & 5. 24,725 sq. ft. 
at 1.20 per sq. ft. 

8,500.00 

29,670.00 

tt 

Lot 3. 10,060 sq. ft. at 
1.25 per sq. ft. 

12,575.00 

tt 

Lots 1 & 2. 19,686 sq. ft. 
at 1.25 per sq. ft. 

24,607.50 

tt 


164,587.50 

The finding for 6, 7 & 8 is at $2.50 with $8,500.00 for im¬ 
provements as testified by Mr. Koones, with no allowance 
at all for the wharf. The finding for 4 & 5 is at $1.20 per 
sq. ft. as testified by Mr. Watson with no allowance for the 
bnlkheading in the slip nor the riparian rights in the 
land under water in the slip. The finding for 1, 2 & 3 is at 
$1.25 per ft. as testified to by Mr. Koones. 

24. Mr. Watson testified that he did not consider any 
riparian rights past the bulkhead line in valuing the prop¬ 
erty. (J. A. 665, 666 & 676). Mr. Koones testified that 
the only riparian rights he took into consideration was the 
right to use the river for barge or boat purposes from the 
bulkhead to the pierhead line. They both testified that they 
did not take into consideration the sale of Sq. E. of 662, 
(J. A. 648-655, 689), inland property adjoining Sq. E. of 
664, made December 6, 1946. (J. A. 571, 732). Square E. 
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of 662 contains 6,071 square feet and sold at $14,500.00, 
more than two dollars a square foot. (J. A. "571, 572, 732, 
702 & 703). 

24. Chief of Estimating Section, U. S. Engineers, testi¬ 
fied that the cost today of interlocking sheet steel piling 
bulkheads today was about $400.00 per linear foot. (J. A. 
696 & 697). There is well over a hundred linear feet of 
such bulkheading in the metal pier on lots 4 & 5. (J. A., 
Vol. IV. H & I - 4) 

25. There is no act of taking by the Government nor any 
indication of any kind whether or not the property will 
be taken. 


STATUTES NOT INCLUDED IN PLAINTIFF’S BRIEF 

The only provision in existence for the transfer of 
lands from Maryland to the United States is contained in 
the Act of Maryland Ratifying the Cession passed Decem¬ 
ber 19, 1791, D. C. Code, ’40 Edition XXVIII to XXXI, 
which recited in part as follows:— 

“Whereas it appears to this general assembly highly 
just and expedient * * * that an incontrovertible title 
(to all the lands within the city) ought to be made to 
the purchasers, under public sanction;” 

and provided in part as follows:— 

“2. Be it enacted by the General Assembly of 
Maryland, That all that part of the said territory 
called Columbia which lies within the limits of this 
State shall be, and the same is hereby, acknowledged 
to be forever ceded and relinquished to the Congress 
and Government of the United States, and full and 
absolute right and exclusive jurisdiction, as well of 
soil as of persons residing or to reside thereon, pur¬ 
suant to the tenor and effect of the eighth section of 
the first article of the Constitution of Government of 
the United States: Provided, That nothing herein con¬ 
tained shall be so construed to vest in the United 
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States any right of property in the soil as to affect the 
rights of individuals therein, otherwise than the same 
shall or may be transferred by such individuals to the 
United States 

The River and Harbor Act of March 3, 1899, set out in 
the Appendix to Plaintiff’s Brief at p. 39, w r as specifically 
made applicable to the Anacostia River by act of Congress 
reported in Title 33, Sec. 405, U. S. C. A. Various statutes 
of the General Assembly of Maryland are referred to herein 
at pages 17, 60, 61 & 63. Condemnation Acts applicable to 
the District of Columbia are referred to herein at pages 
47, and 62-64. 


STATEMENT OF POINTS 

The District Court erred in the following respects:— 

1. In failing to hold that the burden of proof was upon 
the plaintiff. 

2. In holding that the plaintiff had a fee simple title to 
the land between the present high water line of the river 
and the channel. 

3. In failing to hold that defendants had title to the 
land between such high water mark and the channel, subject 
to the public rights of navigation and fishery and in 
rejecting evidence of such title. 

4. In holding that the Commissioners had no authority 
to allot any land below the high-water mark of the river. 

5. In ordering and holding a contested hearing for the 
valuation of the property. 

6. In rejecting the evidence mentioned in paragraphs 
14, 15, 16 and 19 of the statement of the case. 

7. In receiving the evidence mentioned in paragraph 20 
of the statement. 
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8. In adopting the lowest testimony of plaintiff’s ex¬ 
perts on value when they had not taken the most important 
and most recent sale into consideration. 

9. In failing to allow any value for the riparian rights 
and the wharf of the defendants. 

SUMMARY OF ARGUMENT 

VI. The burden of proof was on the plaintiff for:— 

1. In bringing this suit the United States was asserting 
private rights as a private person would do. 

2. Plaintiff was attacking title procured long before 
the memory of living man—over one hundred and fifty 
years ago. 

3. During this period defendants and their predecessors 
in title had been in possession, making improvements, pay¬ 
ing taxes and conveying to bona fide purchasers for value. 

4. It is now well settled that a grant is presumed in 
such a case as this. 

5. The plaintiff introduced no evidence which met this 
burden and established its title. 

(a) The Act of Cession did not convey for that expressly 
provided that it did not vest in the United States any right 
of property in the soil as to affect the rights of individuals 
therein. 

(b) The general statements in the cases to the effect 
that the United States owns the soil under the Potomac do 
not apply for here we are dealing with specific property 
rights and it is well established that the State has the right 
to convey land under a navigable river in a way which does 
not interfere with the public rights of fishery and naviga¬ 
tion. Moreover the conveyance of land under shallow 
water to the channel of a river so that landings or wharves 
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can be filled or built is in aid of navigation and commerce 
and is not against the public interest. 

VII. The Commissioners conveyed by lot and square 
number and the authentic surveys and certificates made by 
their own surveyors, at a time substantially contempora¬ 
neous with their conveyance in the 1790s, were admissible 
and established the lot lines as extending to the channel. 

VEIL It is well established by the authorities that a 
State can convey land under water subject to the public 
rights of navigation and fishery. There is no reason, tra¬ 
ditionally or practically, why this could not be done. As 
a matter of fact, it is in aid of commerce to convey shallow 
water non-navigable in fact so that landings or wharves can 
be made or built. Maryland herself did so through her 
Lord Proprietors. 

IX. The plaintiff’s attack on the authority of the Com¬ 
missioners to allot (convey) to the channel had to be made 
through the prior chain of title as the Commissioners 
derived title and their authority from the deeds in trust 
from the former proprietors and not solely from acts of 
Maryland or Congress. 

X. Plaintiff’s attack on the authority of the Commis¬ 
sioners failed miserably for:— 

1. It was by inadmissible opinion evidence of a chain of 
title. 

2. The evidence itself was hopelessly conflicting. 

3. It showed an early patent by Lord Baltimore of forty 
acres of land under water right in the vicinity of defend¬ 
ants ’ lots. 

4. It not only failed to negative the Commissioner’s 
title to land under water but showed the existence of a 
number of possible sources of title such as:— 
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(a) The marshland act of 1699. 

(b) Records destroyed and lost. 

(c) Acts of Assembly destroyed and lost. 

XI. The District Court should not have ordered the ex¬ 
pensive and oppressive valuation hearing for:— 

1. The 1912 statute is not a condemnation statute for:— 

(a) The provision for valuation was to aid Congress 
in deciding whether to direct the condemnation of the 
land. In 1912 an unequivocal condemnation statute was in 
force, 26 Stat. 412, Title 40, U. S. C. A. historical note to 
Sec. 361, p. 336 and this statute prescribed the procedure 
to be taken “in all cases for the taking of property in the 
District of Columbia for public use” (emphasis ours). No 
words indicating any intent to modify or repeal this con¬ 
demnation statute exist in the 1912 statute. 

(b) The valuation portion of the 1912 statute applies 
only if a paramount title was proven in the United States 
so that compensation for improvements made without legal 
right could be made by appropriations. 

2. If it had been a condemnation statute, its life has been 
sapped by the inordinate lapse of time in defiance of the 
mandate of the statute that “the said cause shall then pro¬ 
ceed with all practicable expedition to a final determina¬ 
tion.” Besides it has been superseded by T-16, Secs. 619 
to 644 of the D. C. Code, ’40 Edition. 

3. If it were a condemnation statute, plaintiff has not 
proven that the property is being taken for any public use 
and this is essential to condemn land. 

4. The 1912 statute contemplated an ex parte not a 
contested proceeding. 

5. The summary proceeding to ascertain value contem¬ 
plated was a separate proceeding from the suit tried. 
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XII. In the conduct of the valuation proceeding evi¬ 
dence of the reproduction and fair market value of the 
wharf a bona fide offer for comparable property, the 
advantages of the property because of its water front loca¬ 
tion, the lack of practical difference because of the separate 
ownership of lot 3 by the husband and lots 1 & 2 by the wife 
and the map of the bulkhead and pierhead lines should have 
been received. And the plaintiff’s evidence of comparable 
sales, without any evidence of lack of compulsion, and the 
remote sale of lot 7, and the hearsay evidence in the appli¬ 
cation for the blasting permit and the secondary evidence 
of the comparable sale should have been rejected. 

XIII. There is no justification for the Court’s valuation 
of the property without making any allowance for riparian 
rights and the wharf; nor for arriving at a lower overall 
figure than that of any witness who testified. 

XIV. This valuation may well cloud the defendant’s 
title to their land and the Government should not be allowed 
to take defendant’s property indirectly when it has no right 
to do so directly. 


ARGUMENT 

VI. The Burden of Proof Was on the Government and 
a Grant Was Presumed From Long Continued Adverse 
Possession. 

The case of United States v. Fvllard-Leo, et al , decided 
May 12, 1942, 331 U. S. 256, 67 S. Ct. 1287, 91 L. ed. 1474, 
1 5 L. W. 4539, is controlling. There the United States filed 
a bill to quiet title to Palmyra Island in the Pacific. The 
defense was long continued possession by the defendants. 
The Supreme Court held that a grant was presumed from 
long possession and that this presumption operated against 
the Sovereign. And in an earlier case involving the same 
parties, United States v. Fullard-Leo, et al, 133 F (2d) 743, 
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the Ninth Circuit Court of Appeals in 1943 held that the 
United States had the burden, saying:— “Since the appel¬ 
lant alleged that it was the owner in fee simple of the 
island, it had the burden of establishing that ownership by 
a preponderance of the evidence.’* 

Other cases directly in point on the presumption of a 
grant and burden of proof applying against the Govern¬ 
ment when it brings a suit such as the instant one are:— 

Guaranty Trust Co. v. United States 304 U. S. 126 at 
p. 134; 

United States v. Stinson, 197 U. S. 200,255 Md. 426, 

49 L. ed. 724; 

United States v. Chavez, 175 U. S. 509,44 L. ed. 255; 

United States v. Chavez, 159 U. S. 452; 

United States v. Maxwell Land-Grant Co., 121U. S. 

325, 7 S. Ct. 1015,30 L. ed. 949; 

C. & D. Caned Co. v. United States, 223 Fed. 926. 

(District Ct. Ala. 1947) United States v. Property 
known as Pinto Island, 74 Fed. Supp. 92; 

(District Court, D. C. 1942) United States v. Belt, 

47 F. Supp. 239; 

United States v. Stinson, 197 U. S. 200, 25 S. Ct. 426, 49 
L. ed. 724 cited above was an action by the Government to 
set aside a patent to land allegedly obtained by fraud. 
The lower Court dismissed the bill and the Supreme Court 
sustained the dismissal. As one of the grounds for affirm¬ 
ance, the Supreme Court mentioned a lapse of forty years 
between the time of the alleged fraud and the bringing 
of the suit. The Court said at p. 205:— 

“The Government is subjected to the same rules 
respecting the burden of proof, the quantity and 
character of evidence, the presumptions of law and 
fact, that attend the prosecution of a like action by 
an individual. ‘It should be well understood that only 
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that class of evidence which commands respect, and 
that amount of it which produces conviction, should 
make such an attempt successful.’ ” 

VII. The Survey and Certificates Made by the Sur¬ 
veyors for the Commissioners Were Admissible and 
Established Title to the Channel 

Evidence of the Commissioners’ directions to Dermot to 
make three copies of each of the plats of the individual 
squares was found and introduced. The plats themselves 
were introduced from the Government Archives and their 
authenticity admitted. Authentic certificates to the effect 
that according to the original plans and proceedings the 
lots extended to the channel were inroduced. Is it any 
wonder that the original plans and proceedings dated June 
26, 1794, have been lost? The wonder is that such conclu¬ 
sive evidence was in existence after so long a lapse of time. 

There was no conceivable reason for rejecting this evi¬ 
dence except the mistaken belief that the Commissioners 
had no power to allot land below the high water mark. 

VIII. A State Can Grant Land Below the High Water 
Mark of a Navigable River and Many Such Grants Have 
Been Made. 

A GRANT OF LAND BELOW THE HIGH WATER 
MARK OF A NAVIGABLE RIVER WHICH DOES NOT 
INTERFERE WITH THE PUBLIC RIGHTS OF NAVI¬ 
GATION AND FISHERY IS PERFECTLY VALID 
AND SUCH GRANTS WERE MADE BY THE LORD 
PROPRIETORS OF MARYLAND. 

This principle is recognized in most of the cases in con¬ 
nection with the subject and conclusively settled by the 
case of Appleby v. New York (1925), 271 U. S. 364, 46 Sup. 
Ct. Rep. 569, 70 L. ed. 992—in which a grant of land under 
the Hudson or North River Harbor of New York City was 
sustained and held to give a right to fill the submerged 
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land- The Court at 271 U. S. p. 394 said in quoting the 
following language from the opinion of Mr. Justice Field 
at p. 452 of 146 U. S. in the Illinois Central Railroad de-. 
cision:— 

“ ‘The interest of the people in the navigation of the 
waters and in commerce over them may be improved 
in many instances by the erection of wharves, docks 
and piers, for which puropse the State may grant 
parcels of submerged lands; and so long as their dis¬ 
position is made for such purpose, no valid objections 
can be made to the grants. * * *. It is only by observ¬ 
ing the distinction between a grant of such parcels for 
the improvement of the public interest, or which when 
occupied do not substantially impair the public in¬ 
terest in the lands and waters remaining, and a grant 
of the whole property in which the public is inter¬ 
ested, that the language of the adjudged cases can be 
reconciled.’ 

“That case arose in the Circuit Court of the 
United States, and the conclusion reached was neces¬ 
sarily a statement of the Illinois law, but the general 
principle and the exception have been recognized the 
country over and have been approved in several cases 
in the State of New York. ’’ (Emphasis ours.) 

Now the Government has made no showing whatsoever 
in the instant case that this land interferes with the public 
rights in the lands and waters remaining in the Eastern 
Branch. On the other hand, navigation and commerce 
have been aided by filling wharves and building a pier in 
accordance with the established harbor lines and thereby 
facilitating commerce and navigation. And there is no 
need for nor threatened change in the bulkhead or pier¬ 
head lines. 

Even in the Government’s wheel horse, Shively v. Bowl- 
by, Ibid, this principal was recognized at p. 13 of 152 
U. S.:— 

“In England, from the time of Lord Hale, it has 
been treated as settled that the title in the soil of the 
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sea, or of arms of the sea, below ordinary high water 
mark, is in the King, except so far as an individual or 
a corporation has acquired rights in it by express 
grant, or by prescription or usage citing cases “and 
that this title, jus privatum, whether in the King or in 
a subject is held subject to the public right, jus pub- 
'licum, of navigation and fishing, citing cases. (First 
emphasis ours) 

In Colonial times Maryland freely granted title to beds 
of navigable streams:— 

Mutual Chem. Co. of America v. Mayor of Balto. 
(Md.), 33 Fed. Supp. 881, mod. 122 F. (2d) 385. 

In Casey’s Lessee v. Inloes (Md.), 1 Gill 430 at p. 512, 
cited by the Government, the Court held:— 

“The act of 1745, ch. 9, never was designed to give 
one land-holder the power of extending his improve¬ 
ments over the land of another. The grant of ‘Bold 
Venture’ though for the most part covered with water, 
still passes to the grantee all the soil, under the water, 
included within its outlines, with all the rights of 
property incident thereto, subject only to the rights 
of the public, as to fishing and navigation. If it had 
been encroached on by any person, as by driving of 
piles and erecting a wharf, or building a house thereon, 
an action of trespass or ejectment could have been ' 
maintained bv the patentee, or those claiming under 
him.” 

Note: ‘Bold Venture’ was included in the land in ques- 
1 tion which was on the Patapsco, a navigable river. See 
map p. 487 of the report. 

In Brown v. Kennedy (High Ct. of Chancery of Mary¬ 
land 1821) 5 H & J 19, the Court said:— 

• I have no doubt the King, by the charter to 
the Proprietary, granted all the rights he enjoyed 
within the limits of the charter, • • • and that the 
Proprietary had a right to grant the land, covered 
by a navigable river, without interfering with or 
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affecting the public or common rights of user for the 
purposes of navigation and fishing, and that the 
grantee, the courses of whose grant bound on the river, 
could claim the land, and would hold it, as the water 
receded from the land so granted, or the land was 
added to by alluvion or depositing earth and rubbish 
on the shore or in the water between the shore, and the 
middle bed of the river, by a stranger.” 

“Buchanan, J. The first question arising from the 
facts in this case is, whether the property in the soil 
covered by the waters of public or navigable rivers, 
was vested in the Lord Proprietary by the charter of 
Maryland? 

“It is very certain that by the common law the right 
was in the King of England; and it seems equally clear 
to me, that he had the capacity to dispose of it sub 
modo. Whatever doubts are entertained on the sub¬ 
ject, they probably have arisen from inattention to 
the distinction between the power of granting an exclu¬ 
sive privilege, in violation or restraint of a common 
piscatorial right, or other common right, as that of 
navigation, and the power of granting the soil aqua 
cooperta, subject to the common user. The subject 
has, de communi jure, an interest in a navigable 
stream such as a right of fishing and of navigation, 
which cannot be abridged or restrained by any charter 
or grant of the soil or the fishery since magna charter 
at least. 

“But the property in the soil may be transferred by 
grant—Hargrave’s Law Tracts, 17, 22, 36, 37—sub¬ 
ject, however, to the jus publicum, which cannot be 
prejudiced by the jus privatum acquired under the 
grant. This distinction runs through all the books, 
and wherever grants have been held not to pass the 
soil, it was not because the King had not the capacity 
to grant it, but because these were not apt words in 
the grant to effect the purpose ***.” 

Johnson & Martin J. concurring. 

Additional early Maryland cases holding that patents to 
land under navigable water were valid:— 
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Wilson v. Inloes, 6 Gill 121 at p. 169 & 170. 

Proprietary v. Jennings, 1H. & McH. 92. 

Baltimore v. McKinrn, 3 Bland 453. 

Hammond’s Lessee v. Inloes, 4 Md. 138. 

THE DISTRICT COURT’S OPINION AT J. A. 106 
AND 107 TO THE EFFECT THAT TITLE TO ALL 
THE LAND UNDER THE EASTERN BRANCH WAS 
VESTED IN THE UNITED STATES BY THE ACT 
OF CESSION AND THEREFORE THE COMMIS¬ 
SIONERS HAD NO POWER TO ALLOT BELOW THE 
HIGH WATER MARK IS INCORRECT. 

This opinion was directly counter to the opinion of this 
Court by Groner J. in the Belt case where the following 
language was used at p. 92 & 93 of 79 U. S. App. D. C.:— 

“If by this we are to understand that counsel mean 
that by cession from Maryland the United States ob¬ 
tained title to all the land embraced within the cession, 
such a contention would be manifestly untenable, for 
it is specifically declared in the Act of Ratification 
that nothing therein contained shall be construed to 
vest in the United States any right of property in the 
soil or affect the rights of individuals therein other¬ 
wise than the same shall or may be transferred by 
such individuals to the United States. If, on the other x 
hand, counsel mean only that as to the portion of the 
land below high water, the United States, under the 
cession from Maryland and by virtue of the powers 
surrendered by the State under the Constitution, may 
exercise their discretion in the use thereof in the pub¬ 
lic right of fishing, or in the promotion of commerce 
and navigation, there would be no dissent, for that 
principle is too firmly established to be questioned. 
Hence, we think it is clear that the United States got 
title to the land embraced within the area of the Dis¬ 
trict only by virtue of conveyances made by the former 
owners. And it is just as clear that to the extent the 
United States reconveyed these lands to former own¬ 
ers, in fee, the latter reacquired title against the 
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world. This latter result follows from the provisions 
of the Ratifying Act, wherein it is provided that the 
returned lots or parcels are to be held according to 
the legal import of the assignments or conveyances 
made by the Commissioners. ” 

THE CASES CITED BY THE DISTRICT COURT 
DO NOT SUPPORT THE OPINION AS TO THE TITLE 
OF THE UNITED STATES AND THE LACK OF AU¬ 
THORITY OF THE ORIGINAL COMMISSIONERS. 

In considering the decisions on the subject the distinc¬ 
tion between dominion over land and private title to land 
must be borne in mind. There is no dispute about the fact 
that the United States has governmental powers over the 
navigable rivers everywhere. We are here arguing a 
question of private title yet many of the decisions cited 
have not been at all careful to consider the difference be¬ 
tween the sovereign rights of the United States over the 
Potomac River and any title it has of a private nature. 
For instance, at least one of the cases cited, Smoot Sand 
and Gravel Corp. v. Washington Airport, 283 U. S. 348, 
has absolutely nothing whatsoever to do with private title 
but merely decides that the Virginia Courts do not have 
jurisdiction to decide questions involving ownership of 
land below the high water mark of the Potomac on the 
Virginia side. 

It is true that the Morris case said that the title to land 
below the high-water mark of the Potomac was in the 
United States, but the Court was deciding entirely differ¬ 
ent issues than the issues in the present case. That case 
dealt with titles on the Potomac and not the Eastern 
Branch and it prefaced its opinion by the mistaken state¬ 
ment at p. 229 that no patent from Lord Baltimore to land 
underlying the Potomac had been found. Here we are 
dealing with land formerly marsh land or land underly¬ 
ing shallow water in the Eastern Branch and the Plaintiff 
itself has proven not one, but two grants from the proprie- 
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tor to the land under water in question. Also several 
cases have been cited where grants to land under navigable 
water were made by the Lord Proprietary of Maryland. 
A careful reading of the Morris case reveals that not one 
of the issues decided in favor of the Government were 
analogous to the issues here. Most of the language which 
at first blush seems to support the District Court’s opinion 
in the instant case was used in overruling the claims by 
the heirs of Lord Baltimore and the claimants under the 
Kidwell patent. The ultimate holding regarding the Kid- 
well patent was to the effect that land under the Potomac 
was not vacant land under the Act of Congress authorizing 
the granting of patents to vacant lands. As a matter of 
fact, the Supreme Court sustained the title of certain own¬ 
ers of land under water. When the Morris case was de¬ 
cided in the Government’s "work of reclamation it had 
proceeded to take the land of certain lot owners whose 
lots were subject to the ebb and flow of the tide and as to 
them the decree held the owners to be entitled to compen¬ 
sation for the taking and inclusion of the same in the im¬ 
provements, p. 215 & 216, and the Supreme Court affirmed 
that decree, p. 291. As to the other claimants, the Court 
held that Water Street intervened between their lots and 
the river and this cut off their riparian rights. The de¬ 
cision in this regard has been clearly distinguished in the 
Belt case. 

The Marine Railway & Cool Co. v. U. S., also cited by 
the Court, is clearly distinguishable. It involved property 
rights on the Virginia side where the Government itself, 
under its paramount power to improve navigation had 
filled in the bed of the river behind a rip-rap wall where 
no harbor lines had been established. This Court of 
Appeals said at 49 App. D. C. 291 with respect to that 
case: “No right is asserted by virtue of any grant by 
the sovereign of title to the bed of the river below low- 
water mark within the reclaimed limits, or of occupation 
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by wharfage or otherwise” (emphasis ours). Also, this 
case merely held that the Government had title and left 
any right of action for damage to riparian rights to an¬ 
other suit. Furthermore, the situation on the Virginia 
side is affected by the recession to Virginia from the 
United States. 

In the Supreme Court report of the Greathouse case, 
sub nominee U. S. v. Bern, 289 U. S. at p. 354 & 77 L. ed. 
the language quoted by the District Court at J. A. 106 is 
preceded by a statement that it was conceded in that case 
that title to the bed of the river where the proposed wharf 
was to be built was in the United States. Also the language 
quoted itself does not rebut defendants claim to title: 
The United States did by the cession acquire “proprietary 
powers over the lands lying under water,’’ but not to the 
lands in the instant case because the act of cession stated 
as clearly as could be that it did not affect private titles. 
Further comments distinguishing the Greathouse case are 
in Vol. I of this brief at ps. 25 & 26. 

COMMENTS DISTINGUISHING SOME OF THE 
MARYLAND CASES CITED ARE IN APPENDIX A 
TO VOL. I OF THIS BRIEF. 

Melvin v. Schlessinger, 138 Md. 337, cited at J. A. 107 
does give some slight support to the District Court’s 
opinion in that it cites the language of Goods ell v. Lawson 
referred to herein Vol. I p. 32, but the support is ex¬ 
tremely tenuous, for the Schlessinger case decided that a 
patent to land under navigable water issued after the 
Maryland Act of 1862 which provided by Sec. 3 that “no 
patent shall hereafter issue for land covered by navigable 
waters” (see p. 340) was invalid because of the Act (see 
p. 342). Also the case poses this question to plaintiff: 
Why was it necessary to pass the above quoted portion of 
the Act of 1862 if patents to land under navigable waters 
had not theretofore issued or if they were invalid? 
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Lynthicum v. Shipley, 140 Md. 96, cited at J. A. 107, was 
also decided after the Act of 1862 and does not support the 
District Court’s opinion at all. As a matter of fact, it is 
in favor of defendants, for the Court in the Lynthicum 
case quotes the following language also quoted in Soilers 
v. Soilers, 77 Md. 348 (also cited by the District Court at 
J. A. 107):— 

“All the soil below high water mark within the lim¬ 
its of the State, where the tide ebbs and flows, that is 
the subject of exclusive propriety and ownership, be¬ 
longs to the State, subject only to such lawful grants 
of such soil, as may have been heretofore made.” 
(Second emphasis ours). 

D. C. v. Cropley, cited by the Court at J. A. 107, is not 
in point. That case turned on whether or not the Com¬ 
missioners had power to convey land underlying the Po¬ 
tomac under an Act of Congress which does not enter into 
this case at all and the Court held that the language of 
that act did not authorize the conveyance. Here the Com-' 
missioners derived their power principally from the deed 
in trust from the original propiretors. 

The decisions clearly indicate that the nature of the 
trust of the Government in the navigable Potomac is to 
preserve and improve the public rights of navigation and 
commerce. The part of a river where navigation occurs 
is the channel which is navigable in fact and it certainly 
cannot be denied with any degree of reason that the in¬ 
terests of navigation and commerce are not impaired but 
served by the improvement of the shallow part of the 
river where no vessel can go and the wharfing out to the 
deep water by the filling in shallow water. As these prem¬ 
ises cannot be logically denied it would seem to follow 
that the sovereign can grant land under the shallow part 
of a river to the channel not only without infringing upon 
the rights of commerce and navigation, but in aid of those 
rights, and practically every case cited on the subject holds 
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that the Government has this power. In reality the power 
to reclaim flats and wharf has been granted to private 
persons in practically every city in the United States which 
is on navigable water and millions of dollars ’ worth of 
property formerly under water is privately owned. The 
Supreme Court and our Court of Appeals consistently 
qualifies its language regarding the title of the sovereign 
to land under water by saying, as the language from 
Shively v. Bowlby on p. 152 of this brief does, that either 
the language of a grant or long usage under it can transfer 
the title of the Sovereign. 

The criterion for determining whether or not waters are 
navigable in such fashion as to vest title in the State to 
the soil beneath them, is whether or not the waters be 
navigable in fact:— 

U. S. v. Pinto Island, Ibid 74 Fed. Supp. 92; United 
States v. Oregon, 295 U. S. 1, 6,14, 55 S. Ct. 610, 79 L. ed. 
1267; and Toledo Liberal Shooting Co. v. Erie Shooting 
Club, 90 F. 680,681,682. 

IX. The Attack on the Commissioners’ Title Had to 
Be Made Through the Deeds in Trust. 

There can be no dispute about the fact that the Com¬ 
missioners acquired all the rights of the original pro¬ 
prietors who conveyed through the deeds in trust. There 
is no statute curtailing their rights to allot. Consequently 
the only possible valid attack upon the authority of the 
Commissioners to allot to the channel was an attack upon 
the prior claim of title. 

X. The Plaintiff Attempted Such an Attack and Utterly 
Failed to Show the Lack of Authority. 

EVIDENCE OF THE OCCURRENCES PRIOR TO 
THE LAYING OUT OF THE CITY DID NOT PROVE 
ANY TITLE IN THE PLAINTIFF AND IS IMMATE¬ 
RIAL AS A COMMON SOURCE OF TITLE IS 
AGREED UPON. 
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This evidence is conflicting and served merely to con¬ 
fuse the issue. The Government’s witness first testified 
that there were no acts of the Sovereign granting any 
land under water in the locality of the disputed lands and 
then testified to two acts of the Sovereign granting land 
under water and to subsequent instruments reciting the 
fact that an individual, one of the Carrolls, was a fee 
simple owner of Duddington Manor which included forty 
acres of land under water. Besides, he had not searched 
the most important thing to be searched under the cir¬ 
cumstances—the Acts of the Maryland Assembly Prior to 
the Acts Regarding Session. As a matter of fact, it 
would be impossible to make a complete search of these 
acts as the lapse of time has been accompanied by a de¬ 
struction of the records by occurrences such as the Re¬ 
bellion of 1640 against Lord Baltimore and the burning 
of the Annapolis State House in 1704. The examination of 
Kilty’s Laws of Maryland, an original copy of which is 
in the Bar Association Library, shows that it is incom¬ 
plete in two major respects. First: it does not report 
any of the acts of the Assembly from 1635 to 1692, a period 
of fifty-three years; second: it does not set forth the text 
of a large number of the acts of the Assembly but only sets 
forth the title of those acts. Many of the titles of the acts 
show that they may well have affected the title to this 
land. Some of them were repealed, it is true, but any 
rights which accrued under those acts were retained by 
the individuals to whom those rights accrued. The repeal¬ 
ing acts of the Legislature, Sec. 3 of the Declaration of 
Rights and the acts regarding the District of Columbia, 
both of Maryland and of Congress, consistently provided 
that the inhabitants of Maryland were entitled to all prop¬ 
erty derived to them from or under the Charter of Lord 
Baltimore and to rights which accrued to them under the 
laws of Maryland. An example of one of the acts affect- 
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ing the title to this land is the Marsh Land Act of 1699 
providing that marsh between the fast land and the channel 
of a river belonged to the proprietors of the fast land and 
were included in a metes and bounds description which 
bounded the property by the side of the river. Another 
example of acts which might apply are numerous acts for 
the aid of private persons who are scattered all through 
Kilty’s laws and reported merely by the title. Examples 
of other acts which are not fully set forth are as follows:— 

1 . 1692 , Chapter XLI. An act for the preservation of 
the several harbors within the province. 

2. 1694 , Chapter VII. An additional act for the act for 
ports. 

3. 1704 , Chapter XCII, Sec. 3 . An act indicating that 
in early Maryland the channel marked the boundary 
between counties rather than high water. 

Besides this, there are a number of acts reciting the de¬ 
struction of records, such as the following:— 

1 . 1723 , Chapter XX. An act for relief of Anne Arun¬ 
del County and burnt records. 

2. 1742, Chapter X. An act supplementary to an act 
to repair damage to records. 

However, all of this evidence is entirely immaterial be¬ 
cause of the fact that it is agreed upon in the Statement 
of Facts and incorporated in the pretrial order that the 
Commissioners received title to all of the lands in dispute 
here through the deed of trust mentioned in the Statement 
of Facts. 

In Moore v. Ashbrooh (Tex. Civ. Apps 1946), 197 S. W. 
(2d) 516, the Supreme Court of Texas held that a deed 
calling for the west bank of a creek as a boundary conveyed 
land to the center of such creek regardless of whether it 
was a navigable stream, where it was conceded that title 
to the bed of such stream was vested in the grantor. 
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XI. The District Court Should Not Have Ordered the 
Valuation Hearing For: 

1. THE 1912 STATUTE IS NOT A CONDEMNATION 
STATUTE FOR: 

(a) The Provision for Valuation Was to Aid Congress 
to Decide Whether to Condemn the Lmd. In 1912 a Com¬ 
prehensive Condemnation Statute Was in Force Describing 
the Procedure in Condemnation Cases cund This Statute 
Did Not Indicate Any Intent to Modify the Condemnation 
Statute. 

The condemning of private land for public use has long 
been considered too important to justify a valuation in a 
summary way and a report to Congress brush-off. The 
Government is required to prove that the land is required 
for public use, condemnation juries are provided for an<j 
a full hearing is had. As a matter of fact, an unequivocal 
condemnation statute was in force in the District in 1912, 
26 Stat. 412, Title 40, U. S. C. A., Historical note to Sec. 
361, p. 336; and this statute prescribed the procedure to 
be taken “in all cases for the taking of property in the 
District of Columbia for public use” (emphasis ours). 
No words were used in the 1912 statute to show any intent 
on the part of the Congress to modify or repeal or super¬ 
sede the true condemnation statute. 

(b) The Valuation Portion of the Statute Does Not 
Contemplate Any Valuation Where No Paramount Title 
Is Proven by Plaintiff. 

The Statute says that the Supreme Court of the District 
of Columbia shall proceed to ascertain the value, of any 
right, title, interest or claim, exclusive of such made by 
or under the authority of the United States “adverse to 
the complete and paramount right of the United States” 
if upon final hearing of the suit it finds that there is any 
such right, etc., adverse to the complete and paramount 
right of the United States. (Emphasis ours.) 



63 


In other words, the valuation instruction is conditioned 
upon the Court finding a complete and paramount right in 
the United States to the land in question, and there is no 
basis for such a holding. 

The section was to enable Congress to appropriate to 
compensate defendants for any moral claims which did 
not legally curtail a complete and paramount right to the 
land in question. This is clear because report is to be made 
to Congress. 

2. IF IT WAS A CONDEMNATION STATUTE 
LAPSE OF TIME AND T-16, SECS. 619 TO 644 OF THE 
D. C. CODE HAS IN EFFECT REPEALED THE VAL¬ 
UATION FEATURE. 

Sec. 3 of the 1912 Statute lays a mandate to proceed with 
all practicable expedition to a final determination. The 
suit was filed in 1913 and decided in 1947 after a lapse of 
34 years. In the meantime on March 1,1929, a new statute 
was passed regarding the acquisition of land in the District 
of Columbia for the use of the United States—T. 16, Secs. 
619 to 644 of the Code, Sec. 620 provided that:— 

“Every such condemnation proceeding shall be in¬ 
stituted by filing in said court a verified petition which 
shall contain or have annexed thereto the following: 

(1) A statement of the authority under which and 
the public use for which the lands are to be 
acquired. * • # 

(6) A prayer that said lands be condemned and 
taken for the use of the United States and that 
the title to the same in fee simple, or such 
estate or interest as may be specified be vested 
in the United States.” (Emphasis ours.) 

The remaining sections provide, among other things, for 
the impaneling of a condemnation jury. 

There is also a provision for saving pending proceedings: 
Sec. 643. But this does not operate to save any valuation 
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proceedings in the present suit. It provides that the 
repeal of any existing law by the statute shall not affect 
any suit pending in the District Court except that in any 
pending condemnation suit in which commissioners of 
appraisement have not been appointed on March 1, 1929, 
the trial shall, thereafter, be in accordance with T. 16, Secs. 
619 to 644. 

This saving clause does not operate to save the Govern¬ 
ment’s attempt to have the instant suit operate as a con¬ 
demnation suit, because absolutely nothing was done toward 
that end until the pre-trial of this cause. The bill prays 
that title be declared to be in the United States and does 
not pray for condemnation of the land and there is no 
allegation in the bill which justifies condemnation. 

•Again how can plaintiff take defendants’ land after this 
appeal when no offer to pay has been made. The value of 
the property taken by condemnation has to be fixed as of 
the date of taking:— 

U. S. v. Klamath, et al, 304 U. S. 119. 

Olson v. U. S., 292 U. S. 246,78 L. ed. 1236. 

Jacobs v. U. S., 290 U. S. 13,78 L. ed. 142. 

Seaboard Airline Ry. v. U. S., 261U. S. 299. 

U. S. v. Rogers, 255 U. S. 163; 65 L. ed. 566. 

U. S. v. Chandler-Dunbar Water Power Co., 229 U. S. 

246. 

3. IF IT IS A CONDEMNATION STATUTE PLAIN¬ 
TIFF HAS NOT PROVEN ANY RIGHT TO CONDEMN. 

Proof that property is being taken for a public use is 
necessary in order to condemn land:— 

The C. C. A., Ninth Circuit, in the case of Miocene Ditch 
Co. v. Lyng, 138 Fed. 544, sustained a demurrer to a peti¬ 
tion for condemnation of a right of way for a water pipe 



65 


line across defendant’s property filed by a corporation 
authorizing to lay pipes for supplying mines with water for 
the general use of the public in the district of Alaska, 
saying at p. 545:— 

“The right of eminent domain can only be exercised 
in behalf of a public use authorized by law, and in the 
taking of property necessary to such public use the 
complaint or petition in such proceedings must show 
plainly and affirmatively the existence of the statutory 
authority for the public use, and the necessity of the 
property for such use.” 

and at p. 546:— 

“It is true that, taking the whole complaint together, 
a public use as well as a public need may be inferred. 
But an inference is not sufficient in proceedings of 
this character. There must be a clear, positive state¬ 
ment that the property sought to be condemned is 
necessary for a public use authorized by law, and sup¬ 
ported by a statement of facts from which the court 
can see that the property is intended to be used for 
that purpose.” 

Property cannot be taken by eminent domain for a pri¬ 
vate use:— 

U. S. ex rel Riley v. B. & 0. RR. Co., 27 App. D. C. 105 
at p. Ill; 

U. S. v. Certain Lands, 78 F. (2d) 684, affirming D. C. 
9 F. Supp. 137, cer. gr. 56 S. Ct. 154, 296 U. S. 567, 
80 L. ed. 400, affirmed by dismissal, 56 S. Ct. 594, 
297 U. S. 726,80 L. ed. 1009. 

4. THE 1912 STATUTE CONTEMPLATES AN EX 
PARTE PROCEEDING TO ASCERTAIN VALUE. 

The Statute does not say that the Court shall give judg¬ 
ment or pass any decree of valuation. It says that the 
Court shall ascertain the value in a summary way so that 
report can be made thereof to Congress. 
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These defendants should have been put to the expense of 
retaining expert witnesses as to reproduction costs of the 
improvements, the reproduction costs of the wharf, the 
value of the land and the value of the riparian rights 
appurtenant to the land, and the time, expense and trouble 
of an adversary proceeding as to valuation when the Court 
is merely to ascertain the value in a “summary way.” No 
adversary proceeding of valuation of land and improve¬ 
ments as extensive and valuable as those involved here 
could be conducted in a summary way. The possible costs 
of such an adversary proceeding with a record stenograph- 
ically transcribed and the examination and cross-examina¬ 
tion of numerous witnesses runs into thousands of dollars 
and the proceeding consumes days and perhaps weeks of 
the Court’s time, as well as that of counsel, and all the 
individuals who participate therein. 

5. THE SUMMARY PROCEEDING TO ASCERTAIN 
VALUE CONTEMPLATED IS A SEPARATE PRO¬ 
CEEDING FROM THE INSTANT SUIT. 

The 1912 act is entitled “An Act Providing for the Pro¬ 
tection of the Interests of United States in Lands and 
Waters Comprising Any Part of the Potomac River, the 
Anacostia River or Eastern Branch, and Rock Creek and 
Lands Adjacent Thereto.” It provides that the suits au¬ 
thorized shall be “for the purpose of establishing and 
making clear the title of the United States.” Sec. 2 pro¬ 
vides that the suits shall be in the nature of a bill in equity 
and for process. Sec. 3 provides that the cause should 
proceed with all practicable expedition to a final determina¬ 
tion by the Court of all rights drawn in interest in the 
cause and that the Court shall have jurisdiction by its 
decrees to “determine every question of right, title, inter¬ 
est or claim arising in the premises and to vacate, annul, 
set aside, or confirm any claim of any character arising 
or set forth in the premises.” Then Sec. 4 says that if 
on the final hearing of the cause the Court shall be of the 
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opinion that there are rights adverse to the complete and 
paramount rights of the United States it shall proceed 
to ascertain the value. 

The proceeding to ascertain value contemplated is after 
final hearing of ‘‘said cause,’’ and “said cause” can only 
mean the suit or suits to protect the interest of the United 
States in lands under and adjacent to the Potomac River, 
the Eastern Branch and Rock Creek. Otherwise the stat¬ 
ute would only have authorized one suit and that authority 
would have been exhausted upon the filing of the first suit. 

And how could there be a final hearing and thereafter 
a proceeding in the same suit to ascertain value? 

The proceeding contemplated was a separate proceeding 
to ascertain the value of all of the interests in all of the 
lands mentioned in the statute and not a proceeding in 
each suit filed taken as a part of the suit itself. 

Such a proceeding would have been far more equitable 
and fair to these defendants, for they could have divided 
the substantial costs of defense with other defendants 
whose rights were affected. 

A separate proceeding is fairer to all concerned also. 
The individual Congressmen and Senators who enacted the 
statute some thirty-five years ago have long been out of 
office. They required that the cause should proceed “with 
all practicable expedition to a final determination of all 
rights drawn in question therein.” Then when the rights 
of the collective defendants were decided they could decide 
whether it was to the public interest to condemn and take 
away those rights. They surely did not contemplate the 
persecution of the defendants in one suit involving one 
square of land with an intricate title suit which was 
to last thirty-five years and then to require them to defend 
against a condemnation proceeding against them alone. 
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XII. In the Conduct of the Valuation Proceeding the 
Court Erred in Rejecting and Admitting Evidence. 

Most of the authorities against the admissibility of offers 
to buy and sell are based upon the case of Sharp v. U. S., 
191 U. S. 341, 48 L. ed. 211, in which the Supreme Court 
rejected the evidence on the grounds that the evidence was 
indirect, with no opportunity to cross-examine, the difficulty 
of ascertaining the bona tides of the offer and the fact 
that offers are generally proved only by the party to whom 
they are alleged to have been made. 

Here none of those elements are present as the person 
actually making the offer was offered as a witness. 

An offer to purchase involves an estimate that the land 
is worth at least as much as the amount offered and is 
therefore relevant to show, on behalf of the owner that the 
land is worth not less than such amount:— 

22 C. J. 179, Sec. 123. 

32 C. J. S. 5448, Sec. 593. 

Kankakee Park Dist. v. Heideurich, 328 Ill. 198, at ps. 
202-204. 

Muller v. So. P. Ry. Co., 83 Cal. 240 at p. 243, 23 P. 
265. 

Faust v. Hosford, 119 Iowa 97,93 N. W. 58. 

Fox v. B. & 0. RR. Co.,-34 W. Va. 466, 12 S. E. 751. 

A party who offers evidence of sales has burden of 
proving as a preliminary fact that purchase was made 
without compulsion, coercion or compromise:— 

Hannan v. U. S., 76 U. S. App. D. C. 118, 131 F (2d) 
441. 

Potential uses of property can be shown:— 

U. S. v. Chandler Dunbar Water Power Co., 229 U. S. 
246. 
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Marion Butler Timber Co. v. U. S., 91 F (2d) 884. 

Olson v. U. S ., 292 U. S. 246,78 L. ed. 236. 

Union Electric Lt. & Power Co. v. Snyder, 65 F (2d) 
297. 

Xm. There Is No Justification for the Court’s Low 
Valuation. 

The Court not only failed to take defendants’ riparian 
rights and wharf into consideration in valuing the prop¬ 
erty, but placed a valuation lower than the lowest witness 
of five who testified to values ranging from $169,000 to 
$475,000. 

XIV. The Defendant’s Title Might Be Clouded by the 
Valuation Proceeding and the Whole Proceeding Might 
Result in a Serious Injustice to the Defendants Unless 
This Court Clears Up the Situation. 

Where does the title to defendants’ property stand now 
that it has been valued? The Government claims that it 
can now take the property for the valuation rendered. 
Unless this Court decides upon the effect of the valuation 
proceeding defendants’ title may remain suspended indefi¬ 
nitely. 

These defendants are opposed by the greatest nation in 
the world whose financial resources are facilities for liti¬ 
gation are limitless. On the other hand the defendants’ 
resources and facilities for litigation have their limits and 
have been severely strained by thirty-five years of expen¬ 
sive litigation. Defendants have to pay expert witnesses, 
lawyers and printing bills and the innumerable costs which 
accompany litigation. They cannot even recover their 
Court costs from plaintiff. Is plaintiff going to be allowed 
to obtain this land by exhausting defendants’ capacity to 
litigate? Is it fair or just for the Government to obtain 
this land indirectly through its ability to make these de- 
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fendants go through so many proceedings that they will' 
have to give up through sheer financial exhaustion. This 
Court cannot undo what has been done, but it can decide 
this case clearly and fully. Rejected evidence is in the 
record and can be acted upon without remanding for a new 
trial. 


CONCLUSION 

The generalities in the authorities to the effect that the 
Sovereign owns the land underlying navigable rivers is 
true generally, but there is no reason, traditional or prac¬ 
tical why a private owner cannot own such land subject to 
the public rights of navigation and fishery. Much land 
covered by shallow water has been privately owned and 
developed and this has been for the public good. The plain¬ 
tiff did not sustain its burden of proving title to the land 
underlying the river where it is not navigable in fact to the 
channel. A contested valuation hearing in this proceeding 
was and is unjustified, oppressive and useless. So much 
of the District Court’s decision which required a valuation 
hearing and held plaintiff to be entitled from the bulkhead 
to the channel should be reversed and the thirty-five year 
cloud upon defendants’ title removed clearly and succinctly. 

Respectfully submitted, 

Daniel Partridge, III, 
American Security Building, 

Milton D. Campbell, 
Woodward Building. 
Washington, D. C., 

Attorneys for Defendants. 
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DEFENDANTS’ APPENDIX B TO VOL. II 

Evidence as to Occurrences Prior 
to Laying Out the City. 

An Attorney for the Department of Justice, who was 
offered by the Plaintiff for the purpose of showing that 
there were no express grants of lands below the high- 
water mark or any rights therein prior to the laying out 
of the City of Washington, (J. A. 240), testified that he 
made an examination of the land records of Maryland 
relating to the lands in this suit at Upper Marlboro and 
Annapolis, (J. A. 238-239); that he did not make a search 
of the Acts of Assembly of Maryland prior to the Maryland 
Acts relating to the District of Columbia, (J. A. 255-256); 
that he did not run the equity suits unless there was a 
reference to the same in the instruments in the land office; 
that all of the original plats for the early grants were lost 
in the fire which destroyed the Statehouse in Annapolis in 
1704, (J. A. 256); that Prince George’s County was founded 
about 1750 and prior to that the records were in another 
county and then in the land office at Annapolis, (J. A. 257); 
that he believed he had made a memorandum of the name 
of the county which became Prince George’s County in 1750 
but he did not remember, (J. A. 257); and that this exam¬ 
ination was the only time he had run the records of Prince 
George’s County and he had only run the records of other 
counties in Maryland once when he had made a cursory 
search of the records at Rockville, (J. A. 256). Over 
objection he further testified to the following:— 

(a) That he found no conveyance of any of the land in 
the suit that attempted to convey or divest the sovereign 
of title to land below the highwater line. (J. A. 241). 

(b) That the first conveyance of title to the land in 
this suit was from the Lord Proprietor, Cecilius Calvert to 
George Thompson dated February 12, 1663. (J. A. 241- 
242). 
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(c) That the next conveyance by the Sovereign was a 
patent issued by the Lord Proprietor to Thomas Notley. 
(J. A. 242). [No date was given by the witness but Plf’s 
T-4 (J. A. 453) recited that Duddington Manor was grant¬ 
ed to Thomas Notley March 1, 1671, and contained 1,000 
acres. (J. A. vol. V). Ex. T-3 shows a dotted boundary 
line which was the boundary line of the Duddington Manor 
grant which includes 40 acres of water. (J. A. 247)] 

(d) That the next was a warrant for a resurvey issued 
to Thomas Notley September 16, 1671, and a patent re¬ 
corded in liber 16, folio 444. (J. A. 242). 

(e) That the next was a warrant for resurvey and a 
patent issued to Notley Rozier shown at page 482 of the 
Belt Record which granted Duddington Manor containing 
1356 acres and described the same by metes and bounds. 
[A reference to this instrument in the Belt Record shows 
that it is now impossible to tell where the metes and bounds 
description therein runs with reference to the river.] 

(f) That the next was a warrant for a survey from the 
Lord Proprietor to Charles Carroll, Jr., and a return on 
that warrant dated May 16,1759, and a confirmation patent 
to Charles Carroll, Jr., (J. A. 453 & 458); that the last 
call in the warrant for resurvey and the confirmation 
patent followed the shore line by metes and bounds and 
by angles and distances. 

(g) That the description of all the Carrollsburg lots 
dated October 20,1770, runs ‘‘to the Eastern Branch; then 
by and with said Branch’’ to the next point; that the Trus¬ 
tees who subdivided Carrollsburgh conveyed some by the 
same metes and bounds description and others by lot num¬ 
ber. (J. A. 249). 

(h) That the deeds to the Carrollsburg lots conveyed 
the land “together with all and singular, the • • • waters, 
water courses, • • • privileges, advantages, premises and 
appurtenances to the same lots of land bargained and sold 
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belonging or appertaining and • • * also all the estate, 
right, title, interest, use, * * • property • * • claim and 
demand whatsoever of the said Henry Rozier, Daniel Car- 
roll and Notley Young of in and to the same and to every 
part and parcel thereof and premises with the appurte¬ 
nances.” 

2. Plaintiff’s T-4 (J. A. 453) recites that Charles Car- 
roll, Jr., was seized in fee simple of Duddington Manor 
and Plaintiff’s T-5 (J. A. 458-461) sets forth that Dudding¬ 
ton Manor contains 537% acres, forty acres of which is 
navigable water. 

3. In 1699 the Assembly of Maryland passed an Act 
which provided in part as follows:— 

“That if any man hold land by a River or Creek Side 
Yet so as there lies Marsh betwixt the firme Land and the 
River such adjacent marsh • * * shall be Deemed and 
adjudged absolutely to belong to the land to which it is 
adjacent and be bounded by the same courses drawn from 
the firm land into such River or Creek as the firme land 
is bounded by, • * (J. A. 69-71). 

In 1704 a general act of the Assembly repealed all former 
acts, but saved by Sec. II all rights and benefits which any 
person had by reason of any former acts. 

Later in 1704, 5 & 6, the act was declared to be in force. 
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®mteb States Court of Appeals 

DISTRICT OF COLUMBIA CIRCUIT 


No. 9781 

United States of America, appellant 

v. 

Lottie May Martin, James Martin, and the Smoot Sand & 
Gravel Corporation, appellees 


No. 9782 

Lottie May Martin, James Martin, and the Smoot Sand & 
Gravel Corporation, appellants 
v. 

United States of America, appellee 


APPEALS AND CROSS-APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA . 


BRIEF FOR THE UNITED STATES 

This is a consolidated brief on behalf of the United States 
(1) as appellant in reply to defendants’ brief on the Govern¬ 
ment’s appeals in No. 9781 from the title determination, (2) 
as appellee on defendants’ appeal in No. 9782 from the title 
determination, and (3) as appellee on defendants’ appeal in 
No. 9782 from the determination of value. The arguments as 
to these three phases of the appeals and cross-appeal will be 
set out under separate headings and any statement of facts 
necessary will be made under the headings to which they are 
relevant. 


(i) 
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REPLY BRIEF FOR THE UNITED STATES AS APPELLANT IN 

No. 9781 

I 

The trial court erred in holding that defendants have any 
right, title, or interest in the filled land and wharf which 
extend below the high-water mark of the Eastern Branch 
as it existed in 1794 

As shown in the Government’s opening brief, the trial court 
erred in holding that defendants have any right, title, or in¬ 
terest in the filled land and wharf which extend below the high- 
water mark of the Eastern Branch as it existed in 1794. De¬ 
fendants have not established the contrary. 

A. The extent of rights of the owners of property riparian 
to navigable streams is determined by local law and not any 
general law. —Defendants do not deny that the English com¬ 
mon law is as set forth in the Government’s brief but asserts 
that “it was never adopted as the law here in the United 
States” (Br. Vol. I, p. 8). To support this contention, reliance 
is placed upon such cases as Illinois Central Railroad v. Illinois, 
146 U. S. 387 (1892); Dutton v. Strong, 1 Black 23 (1861); 
Yates v. Milwaukee, 10 Wall. 497 (1870); United States v. 
River Rouge Co., 269 U. S. 411 (1926); Weems Steamboat Co. 
v. People’s Co., 214 U. S. 345 (1909); Boston v. Lecraw, 17 
How. 426 (1854); and numerous state cases (Br. Vol. I, pp. 
8-24). 

As has already been pointed out in the Government’s open¬ 
ing brief (p. 15), the common law of England as to the title 
and rights below high-water mark on navigable streams is the 
law of this country except as modified in the various states. 
Moreover, there is no general rule applicable throughout the 
United States as to the nature and extent of the rights of ripar¬ 
ian owners on navigable streams. As the Supreme Court said 
in Shively v. Bowlby, 152 U. S. 1 (1894) at page 26, “there is 
no universal and uniform law upon the subject; but * * * 
each State has dealt with the lands under the tide waters within 
its borders according to its own views of justice and policy, 
* * *. Great caution, therefore, is necessary in applying 
precedents in one State to cases arising in another.” Nor has 
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the Supreme Court, as defendants seem to contend, laid down 
any general rule, but has held instead that “the title and rights 
of riparian or littoral proprietors in the soil below high-water 
mark of navigable waters are governed by the local laws of the 
several States, subject, of course, to the rights granted to the 
United States by the Constitution.” Shively v. Bowlby, supra, 
p. 40. “The technical title to the beds of the navigable rivers of 
the United States is either in the States in which the rivers are 
situated, or in the owners of the land bordering upon such rivers. 
Whether in one or the other is a question of local law.” United 
States v. Chandler-Dunbar Co., 229 U. S. 53, 60 (1913). 
“Whether a conveyance made by the State of land abutting 
upon navigable water does confer upon the grantee any right 
or interest in those waters or in the land under the same, is a 
matter wholly of local law.” Port of Seattle v. Oregon <& W. 
R.R., 255 U. S. 56, 63 (1921). 

Thus, the Supreme Court, as pointed out previously in the 
Government’s brief (pp. 23-25), has analyzed such cases as 
Dutton v. Strong, 1 Black 23 (1861) and Yates v. Milwaukee, 
10 Wall. 497 (1870), which are relied upon by defendants and 
said ( Shively v. Bowlby, 152 U. S. 1, 36-40 at p. 37), “none 
of the # * * cases called for the laying down or defining 
of any general rule, independent of local law or usage, or of the 
particular facts before the court.” Similarly, in the other cases 
cited by defendants on this point, the Court did not lay down 
a general rule independent of local law, but in each instance 
followed the law of the state in which the land lay. See Illinois 
Central Railroad v. Illinois, 146 U. S. 387 (1892) at p. 435; 
United States v. River Rouge Co., 269 U. S. 411 (1926) at p. 
418; Weems Steamboat Co. v. People’s Steamboat Co., 214 
U. S. 345 (1909) at p. 355; Boston v. Lecraw, 17 How. 426 
(1854) at p. 432. Thus in Massachusetts, the Court has applied 
the law of that state, based upon an ancient ordinance, whereby 
the grantee of land bounding on navigable waters where the 
tide ebbs and flows acquires a legal and vested right in the shore 
between high and low-water mark. Boston v. Lecraw, supra. 
Similarly, in the State of Washington, where a riparian owner 
on a navigable water of the state has no right of any kind in land 

807375—18 - 2 
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below high-water mark or in, to or over the water, and in 
Oregon, where he has no title in the lands below high-water 
mark and no right to build wharves thereon, except as expressly 
permitted by statutes of the state, the court has applied the law 
of those states. Port of Seattle v. Oregon & W. R. R., 255 U. S. 
56,63-67 (1921); Shively v. Bowlby, 152 U. S. 1,52-57 (1894). 

Defendants state (Br. Vol. I, p. 15) that the Government’s 
contention that the Supreme Court has laid down no rule of 
general application was overruled in United States v. River 
Rouge Co., 269 U. S. 411 (1926). That case, however, involved 
problems as to the effect of the power of the Federal Govern¬ 
ment to control navigable waters upon local property rights— 
an entirely different question from that presented here. See 
United States v. Willow River Power Co., 324 U. S. 499 (1945); 
United States v. Commodore Park, Inc., 324 U. S. 386 (1945). 
The Supreme Court has recognized that the River Rouge deci¬ 
sion does not, as defendant contends, establish a general rule as 
to rights of riparian owners apart from local law and thus in 
effect overrule Shively v. Bowlby, 152 U. S. 1 (1894); United 
States v. Chandler-Dunbar Co., 229 U. S. 53 (1913); Port of 
Seattle v. Oregon & W. R. R. Co., 255 U. S. 56 (1921), and the 
many other cases holding that such rights, if any, rest entirely 
upon local law. In United States v. Appalachian Power Co., 
311 U. S. 377, 425 (1940), the court said, “In the River Rouge 
controversy, this Court spoke of the limitation ‘to the control 
thereof for the purposes of navigation/ But there, too, it was 
a question of the riparian owner’s use of his property for access 
to the channel, a use fixed by state law.” [Italics supplied.] 
See also Fox River Co. v. Railroad Comm., 274 U. S. 651, 655- 
657 (1927). 

The statement in the River Rouge decision that a riparian 
owner on a navigable stream has the right to construct land¬ 
ings, wharves or piers when not forbidden by public law is a 
proper statement of such rights in a state like Michigan where 
riparian owners have title to the middle thread of the river, 
but can have no application in a state like Maryland where 
title to the bed of the river is in the state or in the District of 
Columbia, where, as the trial court held (R. 105-107), title to 
the bed vested in the United States upon the cession from Mary- 
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land. The distinction was recognized in Ryan v. Brown, 18 
Mich. 196 (1869) (cited in the River Rouge case, supra, 269 
U. S. at p. 418), where the court said (p. 209): 

In those waters whose beds are public, and not private 
property, erections by riparian owners are unlawful, not 
because they are nuisances, in the proper sense of the 
term, but because they are encroachments on the public 
domain, and they are as unauthorized as would be the 
erection of houses or barns upon public land away from 
the water, by an adjoining landholder. But, where the 
ownership is private, and the public rights are simply 
easements or privileges upon it, the owner may do what 
he pleases, so long as it does not injuriously affect the 
public enjoyment * * * The owner’s use is lawful 
until shown to be unlawful. 

B. Under applicable local law, riparian owners do not have 
a right to wharf or fill into the bed of stream and thereby ac¬ 
quire title below high-water mark. —Since the question is to be 
determined by reference to local law, the many decisions from 
various jurisdictions cited by defendants are irrelevant. De¬ 
fendants apparently attempt to establish the right to fill and 
wharf into the river under the law of Maryland by reliance upon 
Baltimore & Ohio R. Co. v. Chase, 43 Md. 23 (1875); Potomac 
Steamboat Co. v. Upper Pot. S. Co., 109 U. S. 672 (1884); 
United States v. Belt, 79 App. D. C. 87, 142 F. 2d 761 (1944), 
and Browne v. Kennedy, 5 H. & J. 195 (Md. 1821), and in Ap¬ 
pendix A to Vol. I, pp. 31-33, attempt to distinguish the Mary¬ 
land authorities relied upon by the Government. For the 
reasons set forth in the Government’s opening brief (pp. 23- 
25), the first three of those cases are not determinative of de¬ 
fendants’ rights, nor are they in accord with the law of Mary¬ 
land prior to the cession by that state to the United States of 
lands now in the District of Columbia (see Govt Br. pp. 19-23). 

The only decision relating to Maryland law which was not 
discussed in the Government’s opening brief (pp. 19-25), is 
Browne v. Kennedy, 5 H. & J. 195 (Md. 1821), cited by defend¬ 
ants at page 23. This case did not relate to the question here 
in issue, viz, whether an owner of land abutting upon a navigable 
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stream who owns to high water mark may acquire title beyond 
that mark by wharfing or filling. Moreover, in Morris v. 
United States, 174 U. S. 196, 237-23S (1899), the court stated 
that the gist of the Browne decision was that by the common law 
of Maryland, proprietors of land bounded by unnavigable 
rivers have a property in the soil covered by such rivers to the 
center of the stream. 

Defendants dismiss the numerous Maryland cases referred 
to by the Government as not being “closely in point or care¬ 
fully reasoned or persuasive to a student of the subject’’ and 
append an “analysis” of the cases to their brief (Vol. I, pp. 
10, 31-33). In analyzing Casey's Lessee v. Inloes, 1 Gill. 
430 (Md. 1844) and Wilson v. Inloes, 6 Gill. 121 (Md. 1847), 
it is said that those cases involved two patents, that the patent 
to “Bold Venture” which included land under water was made 
first in point of time and was therefore held by the court to 
prevail over the patent to Mountenay’s Neck. Defendants are 
mistaken. The patent to Mountenay’s Neck (“the elder 
tract”) in 1663 was prior to the patent in 1695 to Bold Venture 
(see 6 Gill, at pp. 125, 130,169). And contrary to defendants’ 
assertion that the cases are not clear or persuasive, the court 
could hardly have been more clear than it was in Wilson v. 
Inloes, 6 Gill. 121 (Md. 1847) when it said (p. 169) that “the 
only 1 rights which the proprietor of Mountenay’s Neck or the 
public had, in that which was granted by the patent of Bold 
Venture [i. e., the land under water in front of ‘Mountenay’s 
Neck’ which was subsequently filled in and which was claimed 
by the successor in title to ‘Mountenay’s Neck’] are those of 
piscary and navigation, which remain unimpaired, and as per¬ 
fect after the grant as they were before” and (p. 170) “no exist¬ 
ing just right of the grantee of Mountenay’s Neck was lessened 
or destroyed” by the grant of the soil in front of “Mountenay’s 
Neck.” 

Defendants’ analysis of the remainder of the cases cited by 
the Government consists merely of comments to the effect that 
they did not require a serious study of the common law, 
whereas the lone Maryland case relied upon by defendants 


1 Italics supplied. 
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(Baltimore & Ohio R. Co. v. Chase, 43 Md. 23, 35 (1875)) is 
the only one which is “really persuasive ” (Br. Vol. I, pp. 31-33)~ 
This analysis does not obviate the fact that the dicta found in 
the Chase case is contrary to many other Maryland decisions 
both before and after that case. Nor does it explain why it was 
necessary for the legislature of Maryland to enact a special 
statute each time it was desired to permit riparian owners on 
navigable rivers in that state to wharf and fill in front of their 
lands. No useful purpose would be served by an exhaustive 
citation and reference to those statutes, but attention is directed 
to the summary of statutes enacted for this purpose in the opin¬ 
ion of the Supreme Court of the District of Columbia in United 
States ex rel. Greathouse v. Hurley, 60 W. L. R. 162, 165-16& 
(1932), aff’d 61 App. D. C. 360, 63 F. 2d 137 (1933), aff’d sub 
nom. United States v. Dem, 289 U. S. 352 (1933). More¬ 
over, it should be noted that the petitioners in United States v* 
Dem, supra, relied upon the Chase case (as well as Shively v. 
Bowlby, 152 U. S. 1 (1894) and United States v. River Rouge 
Co., 269 U. S. 411, 418, (1926)) to support their contention 
that as riparian owners they had the right under the common- 
law rule as developed in the United States to build and main¬ 
tain below high-water mark a wharf or other structure not 
an obstruction to navigation. 289 U. S. at p. 355. While hold¬ 
ing against petitioners for other reasons and while not decid¬ 
ing this point, the Supreme Court stated at p. 357, that one 
of the “several doubtful questions” which would have to be 
resolved in petitioners’ favor before they would be entitled to 
the relief prayed was “whether even as riparian owners of land 
lying within Virginia, petitioners, in the absence of a legislative 
grant either by Maryland before the cession or by the United 
States after it, have a common law right to build a wharf on the 
adjacent lands of the United States lying in the bed of the 
river # * 2 


s Although the land lay in Virginia, the question of whether the owner 
could wharf or fill the bed of the stream would depend upon Maryland 
law since the bed of the Potomac River originally belonged to Maryland. 
Marine Ry. Co. v. United States, 257 U. S. 47, 63 (1921); Bmoot Co. v. Wash¬ 
ington Airport, 283 U. S. 348, 350 (1931). 
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C. The judgment below results in a conveyance of federal 
property without the authority of Congress. —Defendants’ 
answer to this point made in the Government’s opening brief 
(pp. 25-29) is that the right to acquire title by wharfing and fill¬ 
ing existed at the time of formation of the District of Columbia 
and that when they filled “they merely made choate their in-' 
choate right” (Br. p. 27). But, as we have shown in our opening * 
brief and this brief, no right existed under Maryland law to 
wharf and fill out. And as we have also demonstrated in our 
opening brief (p. 26), defendants could not rely upon the gen¬ 
eral land laws of Maryland to acquire title to public lands which 
had not been conveyed prior to the cession. For example, the 
passage of the Act of 1745, c. 9, permitting riparian owners in 
Baltimore to acquire title by wharfing and filling did not con¬ 
stitute a legislative grant of this public property. The grant 
became effective and rights vested only when the specified 
improvements were completed. Baltimore v. McKim, 3 Bland 
453, 466 (Md. 1831). In Cahill v. Baltimore, 173 Md. 450, 
457, 196 Atl. 305 (1937), the court said that the ability to 
secure title under the 1745 Act was “a privilege subject to 
revocation at any time before it was acted upon, and the 
ordinance of 1881, which repealed all ordinanc^inconsistent * 
therewith, was a revocation of this privilege.” See also Clas¬ 
sen v. Chesapeake Guano Co., 81 Md. 258, 31 Atl. 808 (1895) ; 
Giraud’s Lessee v. Hughes, 1 Gill, and Johns 249, 265 (Md. 
1829). Since the laws of Maryland relating to the method of 
acquisition of title to property of the State did not apply in 
the District of Columbia after the cession, defendants could 
not by the exercise of any such “privilege” of wharfing and 
filling after the cession, acquire title to lands owned by the 
State at the time of cession. 

Moreover, while asserting that they had an “inchoate” right 
at the time of cession (Br. 27), defendants elsewhere argue 
that establishment of harbor lines “give consent to riparian 
owners and improvements within those lines belong to them” 
(Br. 18-26). But as we have shown in our opening brief (pp. 
27-29) the establishment of the harbor line by the Secretary 
of War was not intended to be a grant of title or proprietary 


9 


rights in lands below high-water mark and, in fact, the Secre¬ 
tary of War had no authority to do so. 

Finally, defendants urge that purposes of commerce and 
navigation made it necessary “that a riparian owner should 
have the right to make landings and wharves to the channel” 
(Br. 17-18). It is, of course, true that promotion of such aids 
to commerce would be of benefit to the public. But it does 
not follow that the only method of achieving that result was by 
conferring on every riparian owner a vested right to acquire 
publicly owned property whenever he chose to do so. That 
is a matter of policy to be decided by each state. Barney v. 
Keokuk , 94 U. S. 324, 338 (1876). For example, Maryland, 
rather than establishing vested rights, has governed the matter 
by statutes (none of which apply here) under which no vested 
rights are acquired until the wharf or other structure has been 
built. By such process adjustments could be made to meet 
changes of conditions where no structures had been built un¬ 
hampered by possibility of interference with vested property 
rights. 

II 

If this Court should hold that riparian rights include the 
right to fill in below high-water mark, the trial court erred 
(a) in holding that South Capitol Street did not have the 
same rights and in holding that South Capitol Street termi¬ 
nated at S Street, and (b) in not decreeing that defendants’ 
title to property below ordinary high-water mark is subject 
to the federal power over navigation 

A. South Capitol Street has the same riparian rights as 
adjoining riparian property. —Defendants do not attempt to 
explain why the United States does not have the same riparian 
rights in the streets which .are riparian to the river as are 
claimed by defendants. The gist of the argument is that be¬ 
cause they have riparian rights, the United States cannot have 
such rights. Certainly, if the street were a privately owned 
lot, the argument would not be valid. The decision in Hoboken 
v. Pennsylvania Railroad Co., 124 U. S. 656 (1888) is not 
analogous and does not, as defendants seem to imply (Br. 28), 
hold that Fourth Street had riparian rights while River Street 
had none. Indeed, the Supreme Court decision did not relate 
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to Fourth Street at all. The decision that Fourth Street, which 
te rmin ated at high-water line on the map, extended over re¬ 
claimed land to the new high-water line was made by the state 
court in another case. Hoboken Land and Improvement Co. 
v. Mayor &c of Hoboken , 7 Vroom 540 (N. J. L. 1873). The 
Supreme Court declined to follow this state decision and held 
that neither River Street nor First, Second, and Third Streets 
extended over the reclaimed area, but not because of any dis¬ 
tinction between those streets and Fourth Street. The distinc¬ 
tion between the two cases rested upon the fact that under 
New Jersey law, the State as absolute owner of lands below 
high-water mark had granted the area to be reclaimed to a 
stranger, thus cutting off all access of riparian owners. See 
Shively v. Bowlby, 152 U. S. 1, 21-22 (1894). Such grants 
not having been considered in the state court case (see 124 
U. S. at pp. 693-694), the Supreme Court declined to follow 
the state decision and simply held that when grants below 
high-water mark had been made, the streets, as well as other 
riparian lands, were cut off. The decision does not support a 
conclusion that publicly owned streets have less riparian rights 
than adjoining private property. 

B. Any private title or rights in land below high-water mark 
is subject to the Federal -power over navigable streams. —De¬ 
fendants do not controvert this point; hence, no further dis¬ 
cussion is necessary. 

Ill 

The trial court erred in not making a complete determination 
of title to all the lands involved in its order of October 27, 
1941 

Defendants' answer to this point (Br. 7,29) is not valid since 
the erroneous omission of appropriate provisions from a final 
order would not render the order interlocutory. 

BRIEF FOR THE UNITED STATES AS APPELLEE ON DEFEND¬ 
ANTS’ APPEAL IN NO. 9782 AS TO THE TITLE DETERMINA¬ 
TION 

OPINION BELOW 

The opinion of the district court (R. 97) is reported under 
the name of United States v. Groen at 72 F. Supp. 713. 
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JURISDICTION 

The jurisdiction of this Court is set forth in the Government’s 
opening brief, pp. 1-2. 

QUESTIONS PRESENTED 

1. Whether defendants have the burden of proving any 
interest in the lands involved in the suit. 

2. Whether (a) the United States acquired title to lands 
below high-water mark of the Eastern Branch by cession from 
the State of Maryland or whether (b) a lost grant of such lands 
to the owners of land bounded by the river can be presumed to 
have been made prior to the cession. 

3. Whether, subsequent to the cession, defendants of their 
predecessors acquired title to the land adjacent to Square East 
of 664 between high-water mark as it existed in 1794 and the 
channel of the Eastern Branch which, in turn depends upon: 

(a) Whether the Commissioners appointed to lay out the 
City of Washington had any authority to convey lands of the 
United States below the high-water mark of the Eastern^ 
Branch. 

(b) Whether the Commissioners attempted to convey such 
lands to the channel of the Eastern Branch. 

(c) Whether a grant of lands between high-water mark and 
the channel of the Eastern Branch adjacent to Square East of 
664 can be presumed to have been made subsequent to the 
cession of title to such lands to the United States. 

STATEMENT 

A statement of the pertinent facts is foundJn the Govern¬ 
ment’s opening brief, pp. 3-11. However, as was pointed out 
there (p. 7), a detailed statement of the evidence was not felt 
to be necessary at that time. Reference is made to that brief 
for a statement of the nature of the suit and its background. 
Additional facts relating to the issues here involved may be 
summarized as follows: 

At the beginning of the trial before the district court without 
a jury on February 17, 1947, the court deferred ruling on the 
question of burden of proof at defendants’ request (R. 128-129), 

807375—18 - 3 
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ruled that facts previously agreed upon would be considered 
to be in the record and that rulings on objections to such facts 
on the grounds of competency, relevancy, and materiality would 
be made later (R. 129-130, see R. 423-434). In its opinion 
after the trial, the court stated that the statute seemed to place 
the burden of proof upon defendants, but that the question 
did not seem to be important since the defendants had success¬ 
fully borne the burden (R. 113-114). 

Defendants proceeded first with their evidence (R. 129-131). 
On their case in chief they introduced the following evidence: 
A copy of a deed executed by a Carrollsburg proprietor to the 
trustees, Beall and Gantt, which provided that the lands were 
conveyed in trust for the laying out of the Federal City and that 
“one-half the quantity of said lots, pieces, and parcels hereby 
bargained and sold, shall be assigned and conveyed as near the 
old situations as may be to him * * * [the grantor] 
* # * in fee simple, so that he shall have made up to him 
one-half his former quantity and in as good a situation” 
(R. 150); 3 the certificate of allotment dated June 26, 1794, 
whereby the Commissioners appointed to establish the seat of 
the Government allotted to defendants’ predecessors in title 
lots 1, 2, 3, 6, 7, and 8 in Square 664 and Square East of 664 for 
and instead of certain specified lots formerly in Carrollsburg 
(R. 181-183); a page from a book from the Office of the Sur¬ 
veyor of the District of Columbia called the “Record of 
Squares,” containing a plat of Square East of 664 which stated 
at the top that “At the request of the Commissioners of the 
City of Washington, the following square was recorded on the 
13th day of January A. D. 1800” and which contained certifi¬ 
cates signed by R. King, Surveyor, under date of August 28, 
1799, which described Square East of 664, as bounded on the 
north by S Street, South, the south by T Street, South, the 
northwest by Water Street two hundred eighty-two feet, nine 

* This deed which was introduced only by reference to p. 524 of the record 
in United States v. Belt (App. D. C. No. 8601) has not been reproduced in the 
record in this case. It does not appear to cover any of the lands which 
subsequently became part of Square East of 664. For similar trust deeds, 
some' of which cover lands here involved, see PL Exs. T-22 to T-26. 
(R. 461-483). 
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inches, and the southeast by the Eastern Branch, as per return 
dated June 15,1793, and stated that the lots in Square East of 
664 were assigned as part compensation for certain lots in 
Carrollsburg “as appears from the original plans and proceed¬ 
ings in the Commissioners Office dated” June 26,1794 (R. 184- 
185; Def. Ex. 12, Vol. IV); and a quitclaim deed from St. 
Vincents Orphan Asylum to Lewis Machen, defendants’ pre¬ 
decessor in title to lots 4 and 5, reciting an erroneous transfer 
of those lots by the United States to the Asylum (R. 225-227; 
Def. Ex. 20, Vol. I, p. 38). John W. Gullidge, an expert title 
examiner, who testified on behalf of defendants, stated that he 
found no conveyance or purported or attempted conveyance of 
any right, title or interest of the United States to any land in¬ 
volved in this suit other than the original certificates of allot¬ 
ment and the conveyance to St. Vincents Orphan Asylum of lots 
4 and 5 which were subsequently quitclaimed by the Asylum to 
defendants’ precedessors in title (R. 172-175; see also R. 
225-227). 

Other evidence admitted on behalf of defendants was: Sheet 
9 of a survley of the area near Square East of 664 by James R. 
Dermott (R. 188-191; Def. Ex. 14, same as PI. Ex. 5, Vol. V); 
a map of the City of Washington prepared by Dermott and an 
enlargement thereof showing the area involved here (R. 191- 
192, Def. Ex. 15, Def. Ex. 16, Vol. IV), 4 a plat of the town of 
Carrollsburg (R. 215; Def. Ex. 19, Vol. IV); minutes of a meet¬ 
ing on April 10,1793, at which the Commissioners appointed to 
establish the seat of the Government set up regulations for 
dividing the squares into lots and provided for a form of plat 
and certificate that should be made (R. 211-212); and minutes 
of a meeting of the Commissioners on June 2,1793, stating that 
Dermott was directed to make out three plats of each square 
to be thereafter divided, one for the Clerk of the District, an¬ 
other for the Commissioner’s office and a third for the proprietor 
(R. 218-219).' 


4 Defendants’ Exhibit 15 is found in a separate envelope. 

1 Defendants erroneously state that this latter evidence was excluded (Br., 
VoL II, p. 38). 


Defendant James Martin testified that his earliest recollec¬ 
tion of the property involved was at the time his father bought 
the property in 1876 when he was seven years old (R. 230-231). 
He testified that at that time there was a dilapidated frame 
house on the property and a wharf on Lot 8, that in 1876 his 
father built two brick houses on the property and fixed the 
wharf, that he recalled very shallow water in front of the land 
at low tide, that nothing but flat grass grew on the property, 
that he filled lots 6,7 and 8 to the bulkhead line in 1906 when he 
owned the property, and that a Mr. Howatt and the Capital 
Materials Company filled in lots 1 through 5 to the bulkhead 
line with his consent (R. 231-234). 

The trial court excluded certain documents from the National 
Archives, offered by defendants in an effort to show that the 
lands in Square East of 664 which were allotted by the Commis¬ 
sioners to their predecessors in title instead of being bounded 
“by the Eastern Branch” as shown in the “Return of Squares” 
and “Record of Squares” from the records of the Surveyor’s 
Office,® ran “to the channel” of the Eastern Branch (R. 131-149, 
2344237; Def. Exs. for Id. 24434, 34a-34k). These documents 
according to the Director of the Natural Resources Records of 
the National Archives are “assumed” to have been created dur¬ 
ing and in connection with the conduct of the business of the 
Commissioners for laying out the city of Washington (R. 
131-132). 7 

In addition, the trial court excluded the following evidence 
offered on behalf of defendants: a deed in 1802 from James 
Barry to John and Jeremiah Booth conveying lot 8 and de¬ 
scribing it as running “to the Eastern Branch channel” (R. 
154-158; Def. Ex. for Id. 7, R. 439-442); a deed in 1863 from 
Henrietta Forman to Jeremiah Hepburn conveying lot 7 which 


•These are to be distinguished from the book called the “Register of 
Squares” from the National Archives. 

7 In referring to these documents, defendants (Br. VoL II. p. 37) em¬ 
phasize that they were rejected “even though the authenticity of the records 
offered was admitted by the government” Defendants seem to place an 
erroneous Interpretation on a stipulation that “The records of public depart¬ 
ments may be admissible without authentication, subject to our objection” 
(R. 139, see R. 87). Thus, while their authenticity as records was conceded, 
their authoritativeness as muniments of title was not (R. 139-140). 
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was described as running “to the Channel of the Eastern 
Branch” (R. 227-228, Def. Ex. for Id. 21, R. 442-444); a similar 
deed in 1864 from Hepburn to Todd and Philip (R. 227-228, 
Def. Ex. for Id. 22, R. 444 - 44 6); a decree in 1906 adjudging fee 
title to lot 6 to be in James Martin by adverse possession (R. 
229-230; Def. Ex. for Id. 23, R. 51-52); certificates showing 
that the taxes assessed against the lots in Square East of 664 
had been paid (R. 438-439; Def. Exs. for Id. 44 4 7, R. 449- 
452); and evidence offered on rebuttal that the record of some 
of the acts of the Assembly of Maryland had been lost (R. 
407-411). 

For the Government, J. Gerald MacVeigh, an attorney and 
title abstractor (R. 237-238), testified that he had made a com¬ 
plete search of the land records of Maryland relating to the 
lands here involved and had made an abstract of title from the 
Charter by which Charles I, King of England, granted lands in 
Maryland to Lord Baltimore (Caecelius Calvert) down to the 
establishment of the city of Washington (R. 238-241). He 
testified as to several patents from the Lord Proprietor cover¬ 
ing the lands involved, the last one being a confirmation patent 
issued to Charles Carroll, Jr., on January 8,1760 (R. 241-245). 
The latter patent (PI. Ex. T-4, R, 453-457), together with the 
return of the surveyor (PI. Ex. T-5, R. 458-461) and the plat 
accompanying the return (PI. Ex. T-3, Vol. V) upon which the 
confirmation patent was based, were introduced in evidence 
(R. 246-247, 263-264, 370-371). Both the certificate of re- 
survey (return of the surveyor) and the patent described that 
part of the land which bordered on the Eastern Branch as fol¬ 
lows: From a point “on the North West side of the Eastern 
branch of the Potowmack River thence up and with the said 
Eastern branch as the North West side of the said Eastern 
branch runneth the twenty-five following Courses viz. * * 

(PI. Exs. T-4 and T-5, R. 456, 460; see also R. 245-246.) 
MacVeigh said that he found no conveyance of record other 
than those testified to attempting to convey any interest of the 
sovereign to any land involved in this case (R. 248) or at¬ 
tempting to convey any interest in land below high-water mark 
(R. 250). 
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Among other things, the Government introduced in evi¬ 
dence a plat prepared June 14,1946, showing the distance from 
Water Street to the high-water line of 1794 as it appears on 
sheet 9 of Dermott’s survey (R. 269-272; PL Exs. 5 and 7, Vol. 
V) ;* a page from a book in the office of the Surveyor of the 
District of Columbia called the “Return of Squares” showing 
the return of the survey of Square East of 664 signed by An¬ 
drew EUicott under date of June 15, 1793, stating that the 
square was bounded on the north by S Street South, the south 
by T Street South, the northwest by Water Street, and the 
southeast by the Eastern Branch (R. 273-274; PL Ex. T-7, 
Vol. V); a series of maps and plats dated 1822, 1828, 1837, 
1857, 1859, 1872, 1882, and 1904 from which it could be seen 
that there was no wharf extending out from Square East of 
664 as late as 1882 (R. 291-310; Pl. Exs. T-13 to T-20, in¬ 
clusive, Vol. V); deeds from various lot owners in Carrollsburg 
to the trustees for laying out the city of Washington (R. 313- 
314; Pl. Exs. T-22 to T-26, inclusive, R. 461-483); a certificate 
of allotment of lot 3 in Square 664 to Wm. A. Washington (R. 
315, Pl. Ex. T-27, R. 483-485); the agreement of March 30, 
1791, whereby the proprietors of lots in Carrollsburg agreed 
to convey their lots and lands to be laid out as part of the 
Federal City and would receive one-half the quantity of their 
lots “as near their present situation as may agree with the 
new plan” (R. 315-316); and the proclamation of President 
Washington appointing the Commissioners to lay out the city 
(R. 394, Pl. Ex. T—12, R. 507-508). 

The trial court, in its opinion of May 31, 1947 (R. 97-114), 
rejected defendants’ contentions that their fee title to the lots 
in Square East of 664 extended below high-water mark to the 
channel of the Eastern Branch, stating (R. 107): “The facts 
and the applicable law converge to show that by the cession to 
the United States [by the State of Maryland] the title to the 
soil under water below high water mark in the Eastern Branch 
was in the United States. It seems equally clear that the lots 
in Square East of Square 664 terminated at the high water 

- • It had been previously stipulated that the high-water line in 1794 was 
as shown on these exhibits (R. 91-92; see R. 270-271). 
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mark of the Eastern Branch. The fee titles of the defendants 
are so limited." Therefore, although holding that defendants 
subsequently acquired title below high-water mark by filling 
and wharfing into the river, the title thus acquired was limited 
to the area actually filled (R. 107-113,117,118-119; see govt’s 
opening brief, pp. 8-11). The court accordingly included in 
its judgment of January 8, 1948, an order that the United 
States has fee title to all land between the present high-water 
mark of the Anacostia and the line of maximum depth, subject 
only to defendants’ riparian rights (par. 11, R. 125). Defend¬ 
ants filed notice of appeal from this paragraph on February 
13,1948 (R. 126). 

SUMMARY OF ARGUMENT 

I 

Defendants’ arguments by which they seek to establish title 
to lands below the high-water mark of 1794 are largely based 
on the assumption that they or their predecessors have had 
long-continued possession of such lands. The facts do not bear 
out this assumption. On the contrary, there was no posses¬ 
sion of most of the lands below high-water mark until after 
this suit was instituted. 

II 

By reason of the provisions of the act under which this suit 
was brought (Act of April 27, 1912, 37 Stat. 93), the burden 
was on defendants to establish their claims. Moreover, since 
title to the soil under the navigable waters in the District of 
Columbia is presumptively in the United States, the assertion 
of title by the United States places the burden on defendants 
to establish any adverse claim. 

III 

Prior to the cession to the United States by the State of 
Maryland of the lands in that state which are now part of the 
District of Columbia, the state owned the soil below the high- 
water mark of the navigable rivers. By the cession, title to 
such lands vested in the United States. 
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A. The evidence shows that the state of Maryland was not 
divested of title to land below the high-water mark of the Ana- 
costia River prior to the cession. 

B. Since the evidence shows a complete chain of record title 
to the lands involved, there is no basis from presuming a lost 
grant of lands below high-water mark to defendants’ prede¬ 
cessors prior to the formation of the District of Columbia. Nor 
is there any basis for presuming a statutory grant of lands in 
addition to those included in the chain of record title. There 
is no evidence of any possession of land below high-water mark 
prior to that time and the evidence as to the title of defendants’ 
predecessors negatives any such statutory grant. 

IV 

Defendants’ predecessors acquired no title below the high- 
water mark of 1794 under the allotment of lands by the Com¬ 
missioners appointed to establish the seat of the government. 

A. Since title to the bed of the Anacostia River vested in 
the United States by the cession from Maryland and not in 
the Commissioners by virtue of the trust deeds from the for¬ 
mer owners of lands bordering on the Anacostia, lands below 
high-water mark could be disposed of only by express author¬ 
ity of Congress. The Commissioners had no authority to dis¬ 
pose of property of the United States. 

B. The evidence shows that the Commissioners did not at¬ 
tempt to convey lands below the high-water mark of the East¬ 
ern Branch to defendants’ predecessors in title. Evidence of¬ 
fered by defendants to show a conveyance below high-water 
mark, not only was inadmissible and therefore correctly ex¬ 
cluded by the trial court, but does not tend to show such a con¬ 
veyance. 

V 

A “lost” grant of lands below the high-water mark of 1794 
subsequent to the cession cannot be “presumed.” Not only 
have no cases been found in which it has ever been held that 
the United States was divested of title to its lands by the pre¬ 
sumption of a lost grant, but the Supreme Court has held 
many times that a lost grant of lands of the United States will 
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not be presumed. Even if the doctrine of a lost grant might 
be applied to lands of the United States in an appropriate 
case, the circumstances of this case not only do not justify 
resort to the doctrine, but are inconsistent with the presumption 
of a grant. (1) The lack of authority in any official of the 
Government to convey the title of the United States precludes 
resort to the doctrine. (2) There is no evidence of possession 
such as would give rise to the presumption of a lost grant. 
(3) There is no chain of conveyances of land below high-water 
mark. (4) There is no evidence of the payment of taxes on 
land below high-water mark. 

ARGUMENT 

I 

There has been no long-continued possession of lands below 

high-water mark 

Defendants’ various arguments by which they seek to es¬ 
tablish title to lands below high-water mark are largely based 
on the assumption that they or their predecessors had occupied 
such lands from time immemorial. Thus, it is asserted that 
“defendants and their predecessors in title have been in pos¬ 
session as long as the memory of living men”—“over one hun¬ 
dred and fifty years ago” (Br. 33-39,45; see also Br. 48,56-57). 
But it is perfectly clear that there has been no such long-con¬ 
tinued possession. 

The location of the high-water mark in 1794 was stipulated 
(R. 91-92) and there was no evidence whatsoever that lands 
below that mark had been occupied prior to formation of the 
District of Columbia. The fact of location of the high-water 
mark contradicts any notion that lands below it had been filled 
in and occupied. Nor is there any evidence of any possession 
below that high-water mark until many years after the allot¬ 
ment in 1794 of the lands in Square East of 664 to defendants’ 
predecessors in title. In fact, the earliest time at which there 
is any evidence which might possibly be construed as indicating 
any possession below high-water mark is 1876, more than 82 
years after the allotment. 

807373—48 - 1 
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James Martin testified that in 1876, when he was seven 
years old, his father bought the property and that there was 
a wharf on lot 8 at that time (R. 230-232). A series of maps 
introduced by the Government show that there was no wharf 
extending from Square East of 664 prior to that time (see PI. 
Exs. T-13—T-18, vol. V). Beginning in 1857 the maps show 
a wharf within the lines of S Street (see PI. Ex. T-16, vol. V). 
As appears very clearly on a plat of the immediate vicinity 
dated 1859 (Coyle’s Grade Sheet) (PI. Ex. T-17, vol. V), there 
was no wharf below the south line of S Street. Maps dated 
1872 and 1882 also show the same wharf and do not show any 
wharf adjacent to Square East of 664 (see PI. Exs. T-18— 
T-19). Thus, it seems clear that the wharf referred to by 
the witness, recalling at the age of 77 what he saw as a child 
of seven, was the wharf extending out from S Street. How¬ 
ever, even giving full weight to this testimony, the fact re¬ 
mains that there is no evidence of any possession below high- 
water mark prior to 1876 and then only that “a wharf” was on 
lot 8. In 1902 “Thomas and James Martin, owners of lots 6, 
7, and 8” applied for “permission to make general repairs to 
their wharves on said lots” (R. 485) thus indicating that there 
were wharves there at that time. However, their location and 
extent were not shown. James Martin testified that he filled 
lots 6, 7, and 8 out to the bulkhead line in 1906 (R. 232). It 
does not appear when lots 1 through 5 were filled out, but there 
was no fill below the high-water line of 1794 adjacent to lots 1 
through 3 as late as 1926 (see PI. Ex. T-21). In 1926 as ap¬ 
pears on the same exhibit (PI. Ex. T-21) there was only a 
negligible amount of fill adjacent to lot 4 (not more than a 
few feet) and while about half the area between lot 5 and the 
bulkhead was filled, only a small strip extended as far as the 
bulkhead line. 

The present suit was filed January 30, 1913 (R. 2). Ob¬ 
viously, defendants could acquire no rights or title against the 
United States after that date. 8 Thus, upon defendants’ own 

'Filling and construction subsequent to the filing of the suit would, of 
course, be done at defendants’ risk, subject to the outcome of the suit. So 
far as appears such filling was done under permits conditioned upon waivers 
of any claim of property right and subject to the pending suit (see R. 496- 
497,499,502,506-507). 
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evidence the only time when there was any possession whatso¬ 
ever of land below high-water mark was from 1876 to 1913, a 
period of thirty-seven years prior to assertion of the Govern¬ 
ment’s claim. And for the first thirty years thereof the 
only possession was that of a wharf presumably opposite lot 
8. The filling of lands below high-water mark opposite lots 
6, 7, and 8 was done in 1906, only seven years before this suit 
was brought pursuant to the 1912 statute in which Congress 
asserted title. And all of the filling was done after the de¬ 
cision in Morris v. United States, 174 U. S. 196 (1899) which 
certainly created doubt as to the ability of owners along the 
Anacostia River to acquire title by filling out. 10 

II 

The District Court correctly held that the burden of establish¬ 
ing their rights was on defendants 

The trial court deferred ruling on the burden of proof until 
the end of the trial (R. 129-130) and its opinion stated that 
the statute seemed to place the burden upon the defendants 
(R. 113-114). Defendants allege that this ruling was errone¬ 
ous (Br. 44,45,48-50). No attempt is made, however, to show 
how such alleged error in this judge-tried case could have 
prejudiced them. We submit that assuming the ruling was 
error, it was harmless and does not constitute grounds for re¬ 
versal. Moreover, the ruling was clearly correct. 

This suit was brought under a specific statute. The statute 
provides for the institution of a suit or suits to make clear the 
title of the United States to certain lands along the Anacostia 
River and elsewhere in the District of Columbia. Act of April 
27,1912,37 Stat. 93, sec. 1. The suits are to be brought against 
all persons who may have or pretend to have any right, title 

50 In the Morris case, It was held (pp. 282-288) that various statutes and 
regulations regarding wharflng could not be reconciled with the theory that 
wharves could be erected by individuals in the exercise of private rights of 
property. Although this Court held in United States v. Belt, 79 App. D. C. 
88,142 F. 2d 761 (1944), that the decision in the Morris case that the City of 
Washington was intended to be bounded by Water Street was not controlling 
on the Anacostia River, the statutes and regulations discussed in the Morris 
case were applicable to both the Anacostia and Potomac Rivers. 





22 


or interest adverse to the complete title of the United States. 
Section 2 of the Act provides that upon notice to such persons 
they are required to appear “to answer said bill and set forth 
and maintain any right, title, interest or claim” they may have 
in the premises. Thus, by the express terms of the statute 
under which the suit was brought the burden is on defendants 
to maintain their claims. In a similar suit under a statute 
having the identical provisions of Section 2 of the 1912 Act, 
it was held that the burden of proof was on those claiming title 
adversely to the United States. United States v. Morris, 6 
Mackey 90 (D. C. 1887). The court said at p. 96: 

From these provisions of the act of Congress we think 
it clear that the purpose of the enactment was to re¬ 
quire those who claimed title to any portion of the land 
or water described therein not only to appear and an¬ 
swer, setting forth their title, but to maintain by evi¬ 
dence the claims so made * * *. 

It is accordingly submitted that the holding to the contrary 
by the district court in United States v. Belt, 47 F. Supp. 239 
(D. C. 1942), affd on other grounds 79 App. D. C. 88, 142 
F. 2d 761, was erroneous and that the other cases cited by de¬ 
fendants (Br. 49), none of which involved such a statute, are 
irrelevant. Defendants do not suggest any reason why the 
1912 Act does not have the effect given to it by the court 
below. 

Moreover, even absent the statute, the burden was on de¬ 
fendants to prove their claims once the United States asserted 
its title to the bed of the stream. 11 In State v. Pacific Guano Co., 
22 S. C. 50 (1884), the State of South Carolina brought a suit 
to enjoin defendants who claimed title to the beds of certain 
navigable streams from removing minerals therefrom. The 
defendants contended (p. 72) that the state could recover only 
on the strength of its own title and that the trial court erred 
in deciding the case on a supposed flaw in defendants’ title. 
The appellate court pointed out that the state at the close of 

n Since it was conceded that defendants held title above high-water mark 
of 1794, the only issue in the trial court related to land below high-water 
mark. 
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the Revolutionary War succeeded to all the territorial rights 
of the British crown and thereby became owner of the beds of 
navigable streams, and said (p. 74) : 

* * * She exhibits no paper title * * *. Hav¬ 
ing once been the proprietor of the beds of the streams 
named in the information as a part of the soil of the 
state, she still owns them, unless she or her predecessor 
at some time and in some way was divested of title in 
them. She is the sovereign, the source of title, and upon 
this prima facie showing she rests, at least until it is 
removed by a counter-showing. That is for the de¬ 
fendants to make, if they can. 

Thus, in the present case, title to the beds of navigable streams 
vested in the State of Maryland upon the Revolution and all 
rights of the state were ceded to the United States. The allega¬ 
tions of the complaint, therefore, constituted a prima facie 
showing of title in the United States, thereby shifting the bur¬ 
den to defendants to establish any adverse claim. 12 Cf. also 
Maury v. Jones, 25 F. 2d 412, 414 (C. C. A. 9, 1928). As the 
court said in Fox River Co. v. Railroad Comm., 274 U. S. 651, 
655 (1927) “presumptively title to the soil under navigable 
waters within the state is in the state.” So here title is pre¬ 
sumptively in the United States. 

I 11 

The District Court correctly held that the United States 
acquired title to the soil below high-water mark on the 
Eastern Branch by cession from the State of Maryland 

As we have shown in the Government’s opening brief (p. 4), 
the land constituting defendants’ lots was originally located in 
the Town of Carrollsburg, Maryland, and at the time the City of 
Washington was laid out, such lands were conveyed to the Com¬ 
missioners as trustees. Another result of the creation of the 
District of Columbia was that, by the Act of Cession, all public 
lands of the State of Maryland within the boundaries of the 


“ In fact, the Act authorizing the institution of this suit is in effect an 
assertion by the Congress of the title of the United States. 
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District were conveyed to the United States. The trial court 
held that the State of Maryland owned the bed of the Anacostia 
River below high-water mark and it was ceded to the United 
States upon the formation of the District of Columbia 
(R. 105-107). Defendants contend that the trial court erred 
in so holding (Br. vol. II, pp. 45,54-61). 

Prior to the cession to the United States by the State of 
Maryland of the lands in that state which are now part of the 
District of Columbia, the state owned the soil below the high- 
water mark of the navigable streams in the state. Morris v. 
United States, 174 U. S. 196, 227-229 (1899); District of Co¬ 
lumbia v. Cropley, 23 App. D. C. 232, 244-245 (1904); Martin 
v. Waddell, 16 Pet. 367, 405-417 (1842); Den v. Jersey Co., 
15 How. 426, 432-433 (1853); Shively v. Bowlby, 152 U. S. 1, 
14^15 (1894); Baltimore v. McKim, 3 Bland 453, 460 (Md. 
1831); Day v. Day, 22 Md. 530, 537 (1865); Goodsell v. Law- 
son, 42 Md. 348, 362 (1875); Sollers v. Sollers, 77 Md. 148, 
151-152, 26 Atl. 188 (1893); Melvin v. Schlessinger, 138 Md. 
337, 340, 113 Atl. 875 (1921); Linthicum v. Shipley, 140 Md. 
96, 98, 116 Atl. 871 (1922). By the Maryland Act of Decem¬ 
ber 19, 1791, ratifying the cession, the United States became 
vested with title to those parts of the navigable streams of the 
state which were within the area ceded, together with the sub¬ 
jacent soil. Morris v. United States, 174 U. S. 196, 227, 246, 
280 (1899); United States v. Dem, 289 U. S. 352, 354 (1933) ; 
Marine Ry. Co. v. United States, 257 U. S. 47,63, 65-66 (1921); 
District of Columbia v. Cropley, 23 App. D. C. 232, 244-245 
(1904). As the trial court stated (R. 105-106) these princi¬ 
ples are so well settled that they have become a rule of prop¬ 
erty. 

Although defendants’ argument at times seems to go so far 
as to say that the Cession Act vested no “title” to land, but 
only “dominion” or jurisdiction over the territory ceded (see 
Br. vol. II, p. 55), it is presumed that no such argument is in¬ 
tended at this late date. Shoemaker v. United States, 147 
U. S. 282, 307, fn. 1 at pp. 312-313, (1893), and cases cited 
supra. Nor did this Court intend any such holding in United 
States v. Belt, 79 App. D. C. 87, 142 F. 2d 761 (1944). Fur¬ 
thermore, defendants conceded in the court below that “what- 
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ever title the State of Maryland had in the Eastern Branch 
below the ordinary high-water lines vested in the United 
States” (R. 69, par. 13 (b)). Consequently, it is presumed 
that defendants intend to argue only that the United States 
could acquire no title to land below high-water mark adjacent 
to Square East of 664 from the State of Maryland because 
such title was vested in defendants’ predecessors in title at the 
time of the cession. 

Defendants apparently attempt to distinguish the numer¬ 
ous cases in which it has been held that the United States ac¬ 
quired title to the beds of navigable rivers in the District of 
Columbia by the cession from Maryland on the theory that in 
those cases there had never been any grant of land below high- 
water mark to the riparian owners prior to the cession whereas 
it is asserted that in this case a grant to the channel of the 
river had been made or should be presumed on the basis of 
long continued adverse possession. 

A. The State of Maryland had title to the bed of the Ana- 
costia River at the time of the cession to the United States .— 
Through the testimony of J. Gerald MacVeigh. the title of this 
land was traced from Lord Baltimore down to the owners of 
lots in the former Town of Carrollsburg, Maryland, who con¬ 
veyed the lots to the Commissioners as trustees when the City 
of Washington was laid out (R. 238-241; see Govt’s opening 
br. p. 4). This evidence showed that the last patent from the 
Lord Proprietor as to the lands involved was a confirmation 
patent issued on January 8, 1760, to Charles Carroll, Jr. (PI. 
Ex. T-4, R. 453-457). This patent, together with the return 
of the surveyor (PI. Ex. T-5, R. 458-461), and the plat accom¬ 
panying the return (PI. Ex. T-3, Vol. V) upon which the con¬ 
firmation patent was based, were introduced in evidence (R. 
246-247, 263-264, 370-371). That part of the land which bor¬ 
dered on the Eastern Branch was described as follows: From 
a point “on the North West side of the Eastern branch of the 
Potowmack River thence up and with the said Eastern branch 
as the North West side of the said Eastern branch runneth the 
twenty-five following Courses viz, * * (PI. Exs. T-4 
and T-5, R. 453-461; see also R. 246.) This evidence further 
showed that the part of these lands here involved became the 
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lots in the Town of Carrollsburg. The deed of dedication of 
Carrollsburg in 1770 described the lots as running “to the East¬ 
ern Branch; then by and with said Branch to * * *” (R. 
248-249) and in the conveyances of the lots to the individual 
lot owners some of the lots in the vicinity of what is now Square 
East of 664 were described by metes and bounds with lines run¬ 
ning “to the Eastern Branch of the Potomac River, then by and 
with the said Eastern Branch,” whereas others were conveyed 
simply by lot numbers (R. 249-250). The witness stated that 
aside from the instruments about which he testified, no at¬ 
tempted conveyances of any right, title or interest of the 
sovereign had been found (R. 248,250). 

Defendants made no attempt to prove that any express con¬ 
veyance of lands below high-water mark had been made to 
owners of lots in Carrollsburg. Nevertheless, they now seize 
upon certain testimony of the witness MacVeigh and appar¬ 
ently argue that there had been such an express grant (Br. 60, 
72-73). The argument lacks merit because it mistakes the 
facts. MacVeigh explained that although a prior survey of 
the patent to Duddington Manor (subsequently named Ceme 
Abbey Manor) had included 40 acres of water (R. 246-247, 
258-259, 261), a warrant to resurvey to amend all errors and 
to include contiguous vacant lands was issued (R. 244, 458), 
and the plat and the descriptions in the return of the surveyor 
and the confirmation patent show that the land under water 
was excluded and that the patent to Charles Carroll, Jr., in 
1760 did not include any land under water (PI. Exs. T-3, Vol. 
V; PI. Exs. T-4 and T-5, R. 456,460). 

The grant by the Lord Proprietor of lands bounded by the 
Eastern Branch “as the North West side of the said Eastern 
Branch runneth” specified courses and distances, was not a 
grant to the channel. As pointed out in the Government’s 
opening brief, p. 15, the common-law rule, which is the rule in 
Maryland, is that a grant by the sovereign of land bordering a 
navigable stream does not pass any title below high-water mark. 
Shively v. Bowlby, 152 U. S. 1,13 (1894); see also United States 
v. Pacheco, 2 Wall. 587,590 (1864), and cases cited, supra, p. 24. 
The Maryland decisions already discussed in the Government’s 
opening brief, pp. 19-22, that riparian owners on navigable 
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rivers have no right to fill or wharf below high-water mark 
except as expressly provided by statute, necessarily mean that 
such owners have no title to the channel under their grants of 
uplands. As the court said in Goodsell v. Lawson, 42 Md. 348, 
362 (1875): “The grant of a tract of land bounding on the sea 
or any navigable water conveyed no right to the grantee below 
high-water mark.” 

Defendants cite no Maryland case to the contrary. Instead, 
it is assumed on the basis of various cases holding that the 
sovereign “may” or has the “power” to grant land below high- 
water mark that a grant to the channel was made in the present 
case. Particular reliance is placed upon Browne v. Kennedy, 
5 H. & J. 195 (Md. 1821). In that case, the grant from the Lord 
Proprietor was not one of land bounded by a river but was one 
of land on both sides of the river and “the lines of this tract run 
across the stream called Jones Falls” 5 H. & J. at p. 196. In 
other words, it was an express grant. Moreover, the Supreme 
Court in Morris v. United States, 174 U. S. 196 (1899), with 
reference to this decision, said (p. 238): 

Our examination of this case has not satisfied us that 
the decision therein went as far as is now claimed. As 
we read it, the gist of the decision was that, by the com¬ 
mon law and the law of Maryland, proprietors of land 
bounded by unnavigable rivers have a property in the 
soil covered by such rivers ad filum medium aquae, and 
that where one holding land on both sides of such a 
stream had made separate conveyances, bounding on 
the stream, and the stream had afterwards been diverted 
or ceased to exist, the two original grantees took each 
to the middle of the land where the stream had formerly 
existed, and that a subsequent grantee of the territory 
formerly occupied by the stream took no title. 

It is clear, therefore, that defendants’ predecessors in title 
had no express grant to the bed of the Anacostia River. 

B. There can he no presumption of lost grant to the bed of 
the Anacostia River prior to formation of the District of 
Columbia. —Defendants apparently argue that their claim to 
title to the bed of the Anacostia River is supported by a pre- 
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sumption that a statutory grant had been made which is now 
lost on the theory of United States v. Fullard-Leo, 331 U. S. 256 
(1947) and similar cases (Br. 49). 

Defendants made no effort to show that there had been any 
conveyance other than those testified to by the Government’s 
witness but merely cross-examined the witness as to certain 
alleged losses of records in the early colonial days and offered 
similar evidence on rebuttal. MacVeigh testified that while 
there had been a fire in the Statehouse of Maryland in 1704 and 
he didn’t know what records were destroyed, he had found a 
complete unbroken chain of title to Duddington Manor from the 
charter down to Charles Carroll, Jr., in 1760 (R. 253-254). 
The evidence offered on rebuttal were excerpts from the preface 
of Bacon’s Laws of Maryland (1865) reciting the loss of records 
of the acts of the Assembly prior to 1647 due to a rebellion 
(R. 408), a similar loss between 1689 and 1692, some loss by 
fire in the Statehouse in 1704 (R. 409) and a statement that not 
until 1716 was an effectual effort made to collect and keep the 
acts of the assembly (R. 410). Inasmuch as a complete record 
of the conveyances of the land involved both before and after 
these alleged losses, beginning with the charter from the King 
and running down to the conveyances to the lot owners in Car- 
rollsburg who conveyed their lots in trust for the laying out of 
the City of Washington, was testified to by MacVeigh and they 
have not been refuted, it is immaterial that other public records 
may have been destroyed. 

The unbroken chain of record title precludes any presump¬ 
tion of a “lost” grant. However, defendants, apparently rec¬ 
ognizing the futility of attempting to presume a lost grant 
in the face of a complete record title, rely upon a lost statute 
giving their predecessors rights below high-water mark rather 
than upon a lost grant (see Br., Vol. II, pp. 60-61). No cases 
are cited to support this novel contention. Even if it be 
assumed that the requirements for raising the presumption 
of a lost statute are the same as those for presuming a lost grant, 
the primary element, without which there can be no occasion 
for presuming a lost grant, is missing. As we have shown 
supra , pp. 19-20, there is not one iota of evidence of any posses¬ 
sion of land below high-water mark until some 200 years after 


29 


the first patent of the lands in the area (see R. 241-242) and 
more than 100 years after the patent in 1760 to Charles Carroll, 
Jr. (see R. 244-245; PI. Ex. T-4, R. 457). 

Defendants rely upon the fact that Kilty’s Laws of Maryland 
does not contain any of the acts of the Assembly from 1635 to 
1692 and that it does not set forth the text of many of the 
latter acts, but only the titles (Br. Vol. II, p. 60). It is said 
(p. 60) that “Many of the titles of the acts show that they 
may well have affected the title to this land” and three ex¬ 
amples of such acts are listed (p. 61). It should be noted that 
Kilty’s Laws of Maryland is not the only compilation of the 
acts of the Assembly. Some of the acts between 1637 and 
1692 are found in Bacon’s Laws of Maryland (1765) either in 
full or by reference to title. The Archives of Maryland now 
contain many more of the early acts. For example, in the 
preface to Volume I of the Archives of Maryland, pp. VII-IX, 
it is said that almost all of the acts had been found up to 
1678 and in Volume II, p. VII, additional acts after that date 
were reported found. In fact, the full text of the acts which 
defendants state might apply to their claims if their content 
were known may be found as follows: (1) c. XLI of the laws 
of 1692 is set forth in 13 Archives of Maryland, p. 487; (2) 
c. VII of the laws of 1695 13 entitled “An Additional Act to the 
Act of Ports” is set forth in full in Bacon’s Laws of Maryland 
(1765), and (3) c. XCII of the laws of 1704, sec. 3, is set out 
in full in Bacon’s Laws of Maryland (1765). None of these 
acts bear out defendants’ “presumption” that they might affect 
thelitle to the land here involved. 

Although there is no showing that marsh lands are involved 
in this case, defendants also refer to the Marsh Land Act of 
1699 (Act Ascertaining the Bounds of Land), 22 Archives of 
Maryland, p. 481. This Act (portions of which are set out 
in the record at pp. 69-71) was repealed by the Laws of Mary¬ 
land, 1704, c. 77, was revived and continued in effect until the 
end of the next session of the Assembly by the Laws of 1704, 

“The date of this Act was mistakenly given as 1694. Chapter VII of 
the Laws of 1694, cited at p. 61 of the brief, obviously has nothing to do 
with ports. If Chapter VIII of the Laws of 1694 was meant, it may be found 
set forth in Bacon’s Laws of Maryland (1765). 
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c. 98, was in like manner successively revived by the Laws of 
1705, c. 10 and 1706, c. 1, and expired on April 15, 1707. See 
Kilty, Laws of Maryland (1799). As the court said in Balti¬ 
more v. McKim, 3 Bland. 453 (1831) at p. 469: 

At an early period an obscure and unsettled notion 
seems to have prevailed, that the owners of the uplands 
had a sort of inchoate or preemptive right to the con¬ 
tiguous marshes , lying between their uplands and the 
shores of the tide. And such marsh was, by the land 
law of 1699, declared to belong absolutely to the land 
to which it was adjacent; but, that law has been long 
since repealed, and I find nothing which shows, that 
the owner of a tract adjoining navigable water could 
claim any sort of title to any part of the land covered 
by the tide beyond low water mark; because of its be¬ 
ing immediately adjacent to the land held by him. 

Aside from the acts above mentioned, defendants make no 
attempt to specify what kind of a statute they seek to presume. 
Obviously, the lost statute could not have been a general grant 
of title to the channel of all navigable rivers because it would 
be inconsistent with the whole body of Maryland law regard¬ 
ing navigable rivers, i. e., the cases holding that the state has 
title to the beds of navigable streams and the specific statutes 
whereby the state has granted certain limited rights to own¬ 
ers of lands bordering on such streams (see supra , p. 24; 
Govt’s opening brief, pp. 19-23). The existence of a statute 
making a specific grant to the owners of Duddington Manor 
of the bed of the Eastern Branch adjacent thereto is negatived 
by the fact that Charles Carroll, Jr., who held title to Dudding¬ 
ton Manor under a patent which by reason of earlier surveys 
purported to include 40 acres of navigable water, requested a 
resurvey of his holdings and obtained a confirmation patent 
based on the resurvey which excluded the lands under water. 14 
The period during which defendants assert that a statutory 
grant might have been made was long before the confirmation 
patent to Charles Carroll, Jr., in 1760. Since his rights were 

fixed by the confirmation patent, nothing theretofore occurring, 

\ » 

14 This was obviously for his benefit since otherwise he would have been 
paying rental on useless land (H. 258-259). 
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much less anything defendants suppose might have occurred, 
is of any consequence. 

Thus, it is clear that owners of land bordering on the East¬ 
ern Branch had no title below high water prior to the cession, 
that such title remained in the state, and that it vested in the 
United States by virtue of the cession act and not in the Com¬ 
missioners by virtue of the deeds in trust from riparian owners. 

IV 

The District Court was correct in holding that defendants’ 
predecessors acquired no title below high-water mark under 
the allotment by the Commissioners 

A. The Commissioners had no authority to convey any lands 
of the United States. —Defendants assert that the trial court 
held the “mistaken belief that the Commissioners had no power 
to allot land below the high-water mark” and contend that the 
allotment by the Commissioners gave their predecessors title to 
the channel (Br. vol. II, p. 50). As we have already shown, the 
proprietors of lots in Carrollsburg had no title below high- 
water mark and therefore the Commissioners acquired none 
under the deeds of trust. Defendants’ contention that the 
Commissioners had authority to convey to the channel must, 
therefore, fail. Title to the land below high-water mark having 
passed to the United States by the cession from Maryland, it 
could be disposed of only by express authority of Congress. 
Sioux Tribe v. United States, 316 U. S. 317, 324 (1942); Utah 
Power & Light Co. v. United States, 243 U. S. 389, 404 (1917); 
Northern Pacific R. Co. v. United States, 330 U. S. 248, 257 
(1947); Morris v. United States, 174 U. S. 196,232-237 (1899); 
Martin v. Waddell, 16 Pet. 367, 411 (1842); District of Colum¬ 
bia v. Cropley, 23 App. D. C. 232, 243-246 (1904) (see Govern¬ 
ment’s opening brief, pp. 25-26). 

Defendants point to no authority in the Commissioners to 
convey the title of the United States below high-water mark. 
Nor can they, because none existed. Cf. Morris v. United 
States, 174 U. S. 196, 282-286 (1899). See also Government’s 
opening brief, pp. 16-17. 

B. The Commissioners did not attempt to convey lands below 
high-water mark. —The Act of July 16,1790,1 Stat. 130, D. C. 
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Code (1940), p. xxxi, authorizing the President to appoint 
three Commissioners to lay out the seat of the government, 
merely provides that the Commissioners have.power to pur¬ 
chase or accept such quantity of land as the President shall 
deem proper for the city. As a result of the agreement between 
the President and the proprietors on March 3,1791, the lands of 
defendants’ predecessors were deeded to the Commissioners in 
trust for laying out the city and it was provided that the 
grantors should receive back one-half the quantity of their 
former lots as near the old situations as may be and in as good a 
situation. The Commissioners then proceeded to lay out the 
city and to allot to the former owners lands in the new city. On 
June 26,1794, they allotted lands in Square 664 and Square East 
of 664. The certificate of allotment of that date, which is found 
in the recorder’s office, describes the land by lot and square 
number only (see R. 181-183), the description and plat of the 
lots being found in the “Record of Squares” in the Office of the 
Surveyor of the District of Columbia (Def. Ex. 12, Vol. IV). 

As shown primarily by defendants’ own testimony, the steps 
in alloting the land in Square East of 664 were as follows: On 
March 14, 1793, the Commissioners issued a regulation pro¬ 
viding the form of a certificate to be returned to the Commis¬ 
sioners’ office as soon as each square was set forth and marked 
on the ground (R. 208). A return in this form was made as 
to Square East of 664 on June 15, 1793 (PI. Ex. T-7, Vol. V). 
This return which is found in the “Return of Squares” in the 
Surveyor’s Office is as follows: 

Surveyed Square No. East of 664 
the north by S Street south 
the south by T Street south 

bounded on - the north-west by water street two hundred 

eighty two feet nine inches 
, the south-east by the Eastern Branch 
June 15th 1793 And. w Ellicott. 

On April 10, 1793, James R. Dermott was appointed to lay 
off squares into lots and the following regulations were estab¬ 
lished for his department (R. 211): * 

James R. Dermot is to apply from time to time to 
the clerk of the Commissioners and take minutes of the 
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squares from the certificate of survey returned into that 
office: from thence plat the squares by a scale of 40 feet 
in an inch and divide the squares into lots: in one cor¬ 
ner of the paper containing the plat of the square he is 
to write down the substance of the certificate from which 

it is made as.bounded on the N. by.street, 

on the S. by.. street, on the E. by.street, 

on the W. by.street. It is.feet in the N. 

& S.,.feet on the E. and W. per certificate dated 

10 April 1793 varying the description according to the 
certificate. 

Defendants’ Exhibit 12 (Vol. IV) is a page from the “Record 
of Squares” in the Surveyor’s Office which states that “at the 
request of the Commissioners of the City of Washington, the 
following square was recorded on the 13th day of January A. D. 
1800.” The page contains a plat of Square East of 664 show¬ 
ing the lots by number running between parallel lines from 
Water Street an irregular distance toward the Eastern Branch, 
a description of the square signed by R. King on August 28, 
1799, in the same words as the return of June 15, 1793, which 
states that it is “as per return dated June 15, 1793,” and an¬ 
other statement by R. King, Surveyor, signed August 28, 1799, 
to the effect the Commissioners set out and assigned in Square 
East of 664 lot one as part compensation for lot 19 in Carrolls- 
burgh, lot two as part compensation for lot 25 in Carrollsburgh, 
etc., “as appears from the original plans and proceedings in the 
Commissioners’ office dated” the 26th day of June 1794 (the 
date of the certificate of the allotment of lots 1, 2,3, 6, 7, and 8 
in Square East of 664 to defendants’ predecessors in title) (R. 
181-183). 

Thus it appears that the instructions to the surveyor’s de¬ 
partment were to take minutes from the certificate of survey 
returned to the Commissioners’ office and “from thence” plat 
the squares and divide them into lots. No authority was vested 
in the surveyor to change the survey of the squares which had 
been returned to the Commissioners’ office. Defendants con¬ 
tend that the fact that the lot lines on the plat extended across 
the high-water mark of the Eastern Branch shows that the 
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alloment by the Commissioners extended to the channel of 
the river, but as the description of the square below the plat 
shows, the boundary was the Eastern Branch and as we have 
shown, supra, p. 26, such a description conveys only to the high- 
water mark. The trial court was correct in rejecting defend¬ 
ants’contention. As the court said (R. 107): “It seems * * * 
clear that the lots in Square East of Square 664 terminated 
at the high water mark of the Eastern Branch. The fee titles 
of the defendants are so limited.” 

In an effort to show that the Commissioners appointed to 
establish the seat of the Government had allotted lands below 
high-water mark to their predecessors in title, defendants of¬ 
fered in evidence photostatic copies of certain plats and certifi¬ 
cates now lodged in the National Archives (R. 131-149, 234- 
237; Def. Exs. for Id. 24—34, 34a-34k). This evidence was 
properly excluded by the trial court. 

The “Record of Squares” which is kept in the surveyor’s office 
and which was introduced in evidence by defendants (Def. Ex. 
12, vol. IV, R. 184-185) has been held to constitute the true 
records of the division of lots by the Commissioners. Brad¬ 
shaw v. Ashley, 14 App. D. C. 485, 485-^487 (1899), aff’d on 
other grounds 180 U. S. 59 (1901). Moreover, Congress pro¬ 
vided by the Act of January 12, 1809, 2 Stat. 511, 512, sec. 3, 
that whenever a landowner subdivides a square or lot in the 
City of Washington and causes a plat to be prepared, such plat 
when certified correct by the surveyor and recorded by him in 
books to be kept by him for that purpose may be referred to by 
the purchaser of any part thereof, or any person interested 
therein for description “in the same manner as to squares and 
lots divided between the commissioners and original pro¬ 
prietors.” Section 7 of the act provides: 

That all the records of the division of squares and lots 
heretofore made between the public and original pro¬ 
prietors, or which are authorized by this act, shall be 
kept in the office of the surveyor of the city; and all 
transcripts therefrom, certified by him shall be evidence 
equally valid with certified transcripts from the keeper 
of the office for recording deeds for the conveyance of 
land in the county of Washington. 
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The present provision in regard to such plats was enacted 
March 3, 1901, 31 Stat. 1424, c. 854, sec. 1574, as amended by 
the Act of June 30,1902,32 Stat. 544, c. 1329, D. C. Code (1940), 
sec. 1-605, is as follows: 

The office of the surveyor of the District shall be the 
legal office of record of the plats and subdivisions of all 
private property in the District of Columbia and of all 
property belonging to the District of Columbia. And 
the copies of all records of the division of squares and 
lots made between the public and the original proprie¬ 
tors and all plats, papers, books, maps, and records now 

in the office of the surveyor shall remain therein. 

# * * 

Thus, the plats and descriptions in the “Record of Squares” 
in the Surveyor’s office, which according to the testimony of 
the Assistant Surveyor for the District of Columbia are the 
records kept pursuant to the statute (R. 278-280), are the 
proper ones for determining what land was conveyed. See 
Howenstein Realty Corporation v. Richardson, 77 App. 
D. C. 299, 301, 135 F. 2d 803, 805 (1943). There is no way of 
knowing what the documents lodged in the National Archives 
represent. There are endless documents and plats pertaining to 
the activities of this period in the history of Washington which 
might be produced. However, like the “Register of Squares” in 
Morris v. United States, 174 U. S. 196, 276 (1899), and the 
“Division Book No. 1” and other documents in Potomac Steam¬ 
boat Co. v. Upper Pot. S. Co., 109 U. S. 672,680-681,698 (1884), 
they do not have the quality of public records and are not 
admissible to contradict the public records kept as directed by 
Congress. The certificate of allotment of June 26, 1794, the 
“Return of Squares” dated June 15, 1793, and the “Record of 
Squares” recorded January 13,1800, at the request of the Com¬ 
missioners constitute the final instruments which defined and 
declared the intentions and rights of the parties and cannot 
be modified or controlled by proof of any preliminary negotia¬ 
tions or drafts of documents. Potomac Steamboat Co. v. Upper 
Pot. S. Co., 109 U. S. 672, 680-682 (1884); Van Ness v. City 
of Washington, 4 Pet. 232, 285-286 (1830). 
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Although immaterial, it is worthy of note that of six so- 
called “division sheets” offered in evidence by defendants, 
only two contain a description at variance with the description 
in the Surveyor’s office. Two of the division sheets contain a 
plat similar to that on Defendants’ Exhibit 12 (page from the 
“Record of Squares” from the Surveyor’s Office) with the same 
description of the square, i. e. “bounded on * * * the 
southeast by the Eastern Branch * * * as per return 
dated June 15, 1793” and are signed by James Dermott on 
July 23, 1794 (see Def. Exs. for Id. 25 and 31). Two sheets 
are statements that the Commissioners allotted the lots in 
Square East of 664 “to the channel of the Eastern Branch.” • 
One of them is unsigned (Def. Ex. for Id. 24). The other is 
signed R. King, Surveyor, and is dated August 28, 1799 (Def. 
Ex. for Id. 30). Two of the other sheets are als o signed by 
R. King, August 28, 1799, and contain the same iroauS&vt as 
to the allotment of Square East of 664 as is found in the “Rec¬ 
ord of Squares” from the surveyor’s office (Def. Exs. for Id. 

27 and 28; see Def. Ex. 12, vol. IV). Accordingly, it is sub- ' 
mitted that the documents from the National Archives not 
only are inadmissible in evidence but that, even if they were 
admitted, they would not tend to show that the official records 
in the surveyor’s office are erroneous. 

V 

There is no basis for invoking the “presumption” of a “lost” 
grant subsequent to the cession 

Defendants apparently contend that authorities as to pre¬ 
sumption of a lost grant apply here. But it is not at all clear 
when the grant which defendants seek to presume is supposed 
to have been made. As previously pointed out, supra, any 
contention that a grant to the channel can be presumed prior 
to the cession of title to the land below high-water mark to 
the United States lacks merit. It is equally clear that it may 
not be presumed that there was such a grant to defendants’ 
predecessors in title by the Commissioners at the time of the 
founding of the city or by the United States subsequent thereto. 
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It should first be noted that no case has been found in which 
it has ever been held that the title of the United States was 
divested by the presumption of a lost grant or by prescription 
or usage. The statement in Shively v. Bowlby, 152 U. S. 1,13 
(1894), to the effect that title to land below high-water mark 
may be acquired by prescription or usage is a statement of the 
law in England and the case does not purport to hold that the 
title of the United States may be so acquired. Similarly, in 
cases such as United States v. Fullard-Leo, 331 U. S. 256 
(1947); United States v. Chavez , 175 U. S. 509 (1899), and 
United States v. Chaves, 159 U. S. 452 (1895), the titles pre¬ 
sumed on the basis of a lost grant were not derived from the 
United States but from the prior sovereign state whose terri¬ 
tory was subsequently ceded to or acquired by the United 
States and the court applied the law of the former government 
prior to the annexation of the territory by the United States. 
Thus, in the Fullard-Leo case, supra, the court recognized (p. 
269) that “the Hawaiian law, as it existed before the annexa¬ 
tion of the Territory, is controlling on rights in land that are 
claimed to have had their beginnings then * * *” and said 
(p. 270) that “The roots of respondents’ claim spring from 
Hawaiian law.” Stating at p. 272 that “The law of the Ter¬ 
ritory of Hawaii recognizes and has applied the doctrine of 
the lost grant in controversies between a claimant to Govern¬ 
ment land and the Territory,” the court held (p. 273) that 
“where as here, there was power in the King or the officials of 
the Kingdom of Hawaii to convey a title to Palmyra during the 
years immediately following its annexation to the Kingdom 
of Hawaii and prior to many of the private conveyances here¬ 
inafter referred to, the doctrine of a lost grant may be applied, 
in suitable circumstances, and its existence presumed in favor 
of the predecessors in title of these respondents.” 

Similarly, Cariho v. Insular Government, 212 U. S. 449 
(1909), which was relied upon in the Fullard-Leo case, was 
based on the fact that under the laws of Spain prescription 
was recognized even against crown lands. In United States 
v. Chavez, 175 U. S. 509 (1899), the grant was presumed on 
a claim of “private ownership of the property with possession 
* * * for over one hundred and thirty years before the 
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cession of the territory to the United States. A continuous 
possession is shown from sometime prior to 1785, inferentially 
from 1716.” 175 U. S. at pp. 518-519. In United States v. 
Chaves, 159 U. S. 452 (1895) it was found that the claimant’s 
title ‘‘was derived from the Republic of Mexico, and was com¬ 
plete and perfect at the date when the United States acquired 
sovereignty in the Territory of New Mexico, within which the 
land was situated.” 159 U. S. at p. 460. Thus, in these cases 
title never was vested in the United States. And, as stated 
above, no case has been found in which a lost grant was pre¬ 
sumed where title was originally in the United States. On the 
contrary, it has been held that a grant of the title of the United 
States will not be presumed. For example, in Oaksmith’s 
Lessee v. Johnston, 92 U. S. 343 (1875) where the plaintiff in 
an ejectment suit claimed title to a parcel of land in the City 
of Washington by virtue of a presumption of a conveyance from 
the mayor of the city based on possession of the premises for 
nearly forty years, the court held that such a grant could not 
be presumed, saying at p. 345: 

* * * The title of the property, as already stated, 
was originally in the United States, and the mayor acted 
only as their agent in transferring it to the purchaser. 
It was, therefore, a grant from the government which 
the court was requested to instruct the jury to presume. 

It is undoubtedly true, as stated by counsel, that, 
under some circumstances, grants may be presumed 
from the government, as well as from individuals, in 
support of a long-continued possession. The presump¬ 
tion in such cases arises not merely from the possibilities 
of the loss of documents by the common accidents of 
time, but from the general experience of men that 
property is not usually suffered to remain for long 
periods in the quiet possession of any one but the true 
owner, and that no other person will deliberately add to 
the value of the property by permanent improvements. 

But in this country, at the present day, there can 
seldom be occasion to invoke the presumption of a grant 
from the government, except in cases of very ancient 
possessions running back to colonial days, as, since the 
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commencement of the present century, a record has been 
preserved of all grants of the government, and of the 
various preliminary steps up to their issue; and pro¬ 
vision is made by law for the introduction of copies of 
the record when the originals are lost. 

Similiarly, in Hays v. United States, 175 U. S. 248 (1899), 
where an unsuccessful attempt was made to establish a lost 
grant on the basis of possession of land included in the territory 
ceded to the United States by Mexico under the Treaty of 
Guadalupe Hidalgo in 1848. the court pointed out (p. 259) 
that the possession did not begin until 1842, not more than 
six or seven years before the treaty, and said (p. 260): 

It would seem to follow from the general principle of 
law, so often asserted, that the statute of limitations 
does not run against the Government, that no length of 
possession since the treaty of 1848 would of itself give a 
valid title to land. How far the long-continued posses¬ 
sion prior to the date of the treaty would be operative 
against the Spanish or Mexican Governments, is a 
question which does not arise in this case, where the 
possession did not exceed six years. 

In like manner, the Supreme Court has held in a number of 
N other cases in which the question was presented that title to the 
public lands of the United States cannot be acquired by ad¬ 
verse possession. Jourdan v. Barrett, 4 How. 168, 184 (1846); 
Burgess v. Gray, 16 How. 48, 64-65 (1853); see Northern Pac. 
Ry. Co. v. McComas, 250 U. S. 387,391 (1919). 

Finally, the contention that a grant of land below high- 
water mark could be presumed from a long period of actual 
occupation of such lands was rejected in Morris v. United 
States, 174 U. S. 196 (1899), where the court said (p. 286): 

It is earnestly urged by the learned counsel of the 
appellants that possession and enjoyment by successive 
occupants for so long a period [since 1797, see p. 283] 
warrant the presumption of a grant, and authorities are 
cited to show that such presumptive grant may arise as 
well from the Crown or the State as from an individual. 
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As between individuals, this doctrine is well-settled and 
valuable; and it may be that, in respect to the ordinary 
public lands held by the Government for the purposes 
of sale, occupation and settlement, there might exist a 
possession so long, adverse and exclusive, as to justify a 
court of equity or a jury in presuming a grant. But 
where, as in the present case, the lands and waters con¬ 
cerned are owned by the Government in trust for public 
purposes, and are withheld from sale by the Land De¬ 
partment, it seems more than doubtful whether an ad¬ 
verse possession, however long continued, would create 
a title. However, under the facts disclosed in this 
record, it is unnecessary to determine such questions; 
for, as we have seen, at no time have Congress and the 
city authorities renounced or failed to exercise jurisdic¬ 
tion and control over the territory occupied by these 
wharves and docks. 15 

As in the Morris case, so here, even if it be presumed that 
the doctrine of a lost grant might be applied under appropriate 
circumstances to establish a title to the channel of the Eastern 
Branch, the circumstances of this case not only do not justify 
resort to that doctrine, but are inconsistent with the presump¬ 
tion of such a grant. 

1. The lack of any authority in the Commissioners or any 
subsequent official of the District of Columbia or of the United 
States to convey the title of the United States precludes resort 
to the doctrine of a lost grant. In United States v. Fullard-Leo , 
331 U. S. 256 (1947), which defendants assert is controlling 
here (Br. vol. II, p. 48), the court pointed out (p. 273) that 
“there was power in the King or the officials of the Kingdom of 


“Although holding (p. 288) that no presumption of grants in fee could 
arise, the court held (p. 288-291) that certain of the claimants who had 
erected and maintained expensive wharves and warehouses for the accom¬ 
modation of the public, relying, some of them on express licenses and others 
on implied licenses, were not intended by Congress in the Act of 1886 to be 
treated as trespassers but that Congress intended that an equitable appraise¬ 
ment of their interests be made. Defendants are not in this position since 
defendants have not made improvements for the accommodation of the public 
and practically all of their filling was done with notice of the Government’s 
claim. See supra, pp. 19-21. 
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Hawaii to convey a title to Palmyra” and stated (p. 273-274) 
that “ a claim for government lands stands upon no different 
principle in theory so long as authority exists in government 
officials to execute the 'patent, grant or conveyance .” [Italics 
supplied.] As we have shown supra, p. 31, and in our opening 
brief, pp. 16-19, 26-29, Congress has never authorized the dis¬ 
position of the title to the United States in the beds of the 
navigable rivers in the District of Columbia. 

2. As we have previously shown, supra, pp. 19-21, there was 
no long-continued possession of the bed of the stream prior to 
assertion of the Government’s title. Defendants claim title 
to the “channel” but they nowhere specify just what land they 
are seeking. Since paragraph 11 of the judgment, from which 
the appeal was taken, established title of the United States 
to the line of maximum depth of the river, defendants are 
presumably claiming title to that land. There is certainly no 
evidence as to possession at any time to most of the lands 
between the bulkhead line and the line of maximum depth. 
Thus, as to a major portion of the land claimed by defendants, 
there has been no possession at all. And, there is no evidence 
of any filling or the exercise of any acts of possession below 
the high-water mark of lots 1 through 5 until after the institu¬ 
tion of this suit. Nor is there any evidence of any fill adjacent 
to lots 6, 7, and 8 prior to 1906 when according to the testimony 
of James Martin he filled to the bulkhead line. This fill made 
six or seven years before the institution of this suit furnishes 
no basis for a prescriptive right. And, finally, the evidence 
as to the existence of a wharf at some undetermined date and 
in some undetermined location prior to 1900 is not sufficient 
to divest the United States of its title to any land below high- 
water mark or to give defendants any rights in such land. As 
the court said in United States v. Fullard-Leo, 331 U. S. 256, 
274 (1947); “it requires a higher degree of proof because of 
the difficulty for a state to protect its lands from use by those 
without right.” 

3. There is no chain of conveyances of title to the channel 
of the river. As the court said in the Fidlard-Leo case, supra, 
p. 273, “A chain of conveyances is important.” The only deeds 
in defendants’ chain of title which were offered to substantiate 
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their claim of title to the channel were as follows: a deed in 
1802 conveying lot 8 and describing the lot as running T ‘to 
the eastern Branch Channel and with said Channel” (R. 440) 
and deeds in 1863 and 1864 convey<£0k>t 7 the description of 
which reads in part: “The north and south sides of the said lot 
running each due east to the Channel of the Eastern 
Branch * * *” ia (R. 443, 445). Thus, nothing has 
been shown in the chain of title to lots 1 through 6 which pur¬ 
ports to convey to the channel. These deeds to lots 7 and 8, 
respectively, which purport to convey to the channel can 
hardly be called a “chain of title.” Moreover, the United 
States cannot be compelled to take notice of deeds be¬ 
tween private parties which may attempt to convey title to 
its lands. And, under no circumstances can a prescriptive 
title be acquired beyond lands actually occupied. Cf. Marine 
Ry. Co. v. United States, 257 U. S. 47,65 (1921). 

4. Although defendants rely upon payment of taxes, which 
was said in the Fullard-Leo case, supra, p. 273, to be important, 
as supporting their claim (Br. vol. II, p. 39), there is no show¬ 
ing that taxes were ever paid on any land below the high- 
water mark of 1794 prior to the institution of the present suit. 
In fact, it was stipulated that taxes were levied on a front-foot 
basis until. 1933 when a change was made to a square-foot 
basis (R. 93). Even then they were not assessed beyond the 
line of South Capitol Street if it were extended through the 
filled land (Tr. 28-33). 17 

For all of these reasons, there is no possible basis for pre¬ 
suming a lost grant in the instant case. 

“ Defendants also rely upon a decree in 1906 in a suit to which the United 
States was not a party adjudging title by adverse possession to lot 6 to be 
in James Martin (Br. voL H, p. 89). However, the decree, which was 
offered in evidence, contains no description of the lot (Def. Ex. for Id. 23, 
R. 51). 

” This portion of the transcript has not been printed, but may be found 
in the original transcript on file in this Court. That the tax assessments 
did not extend beyond the line of South Capitol Street if extended may be 
seen by comparing the area assessed (R 93) with the areas shown on 
Plaintiff’s Exhibit T-6. vol IV. 
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BRIEF FOB THE UNITED STATES AS APPELLEE ON DEFEND¬ 
ANTS’ APPEAL IN NO. 9782 AS TO THE DETERMINATION OF 

VALUE 

OPINION BELOW 

The district court did not write an opinion with regard to 
the valuation of the property. 

JURISDICTION 

The statement of the jurisdiction of the trial court is found 
in the Government’s opening brief, pp. 1-2. 

QUESTIONS PRESENTED 

1. Whether the district court erred in holding a valuation 
hearing. 

2. Whether the district court erred in (a) excluding evidence 
of an offer to purchase another parcel in the vicinity, and (b) in 
admitting evidence of sales of other lands in the vicinity. 

3. Whether the court’s valuation of the property is within 
the range of the testimony. 

STATEMENT 

The Act of April 27, 1912, sec. 4, 37 Stat. 93, 94, provides 
that if the trial court, in a suit brought by the United States 
under the act to establish its title to waterfront lands in the 
District of Columbia, shall be of opinion that there exists any 
right, title, or interest adverse to the complete and paramount 
right of the United States, the court shall “forthwith and in a 
summary way proceed to ascertain the value of any such right, 
title, interest or claim.” Thus, the United States having con¬ 
ceded that defendants held title to fast lands above the high 
water mark of 1794 (R. 52, 53, 80; see Government’s opening 
brief, p. 5) and the court having determined that defendants 
had also acquired title to land filled in below high water mark, 
the court ordered the case set for a hearing as to value (R. 119, 
par. 8). 

A hearing to determine the value of defendants’ property was 
begun on December 11,1947. A jury trial was waived by both 
parties (R. 514). The Government objected to the valuation 
hearing on the grounds that defendants had no title to land 
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below the ordinary high water mark of 1794, that their riparian 
rights did not include the right to fill and that the extent of 
their rights, if any, was limited by the projection of South 
Capitol Street (R. 514). Defendants objected to the valuation 
hearing on the ground that the statute does not contemplate 
the hearing since it had been held that defendants held title 
to the bulkhead line (R. 515). Both objections were overruled. 

Expert witnesses for both the United States and defendants 
gave their opinions as to the value of defendants’ property. A 
chart showing the value ascribed to the property by the expert 
witnesses, together with the value found by the trial court, is 
set out in an appendix, infra p. 57. • 

In addition to the opinions of experts, defendants introduced 
evidence of sales of other land in the neighborhood at $1.55 per 
square foot (sale in August 1944 of lots in Square 660, R. 546- 
547,718-723) and something over $2 per square foot (sale under 
court order in December 1946 of Square East of 662, R. 567-572, 
702-703, 732-733). 18 

On cross-examination of defendants’ witness Brandes it was 
brought out that lots 1 and 2 in Square 664 had been sold in 
November 1945 at $2.12*4 per square foot (R. 531). This sale 
was subsequently vouched for by another witness for defendants 
(R. 544-545). Also on cross-examination of one of defendants’ 
witnesses it was brought out that lots other than those previ¬ 
ously testified to on defendants’ behalf in Square 660 (see R. 
546-547) had sold for $1.25 per square foot in 1940 (R. 561- 
564). Defendants’ objection to the sale on the ground that it 
was too remote was overruled (R. 564). 

On behalf of the United States there was introduced evidence 
of sales of other lands in the vicinity at $1.25 per square foot 
(sale in August 1945 of lot 10 in Square 607, R. 583-584, 655), 
$1.21 per square foot (sale in November 1943 of lots in Square 
706, R. 619-621,703-709), $1.10 per square foot (sale in August 
1943 of other lots in Square 706, R. 621-622, 709-714), $1.00 
per square foot (sale in August 1945 of lots in Square 664, R. 


** Another sale (lots 2-12 and 800 In Square 607, sold in August 1946) 

. was also introduced, but neither the number of square feet nor the value per 
square foot was given (R. 565-566, 724-728), 
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622-624) and $1.80 per square foot (sale under court order in 
April 1947 of lots in Square 603, R. 679-681, 654). Defendants’ 
objection to the admission of the first of these sales was over¬ 
ruled because it was made too late (R. 584). Defendants’ 
objection to the next three sales on the ground that it had 
not been shown that the sales were not under compulsion were 
also overruled (R. 620, 621, 623), the court stating (R. 620) 
that the matter went to the weight of the testimony. As to 
the last sale listed above, counsel for defendants, after ques¬ 
tioning the Government witness as to the circumstances of the 
sale, stated that he felt it was not competent evidence because 
not a free sale, but that he wouldn’t object to it since he had full 
confidence in the court’s ability to weigh the facts surrounding 
it (R. 680). 

Witnesses for both the Government and the defendants tes¬ 
tified that they knew of no sales of waterfront property in the 
vicinity (R. 537, 594, 668, 687) and compared Square East 
of 664 with other lands which had been sold in the area (R. 
539-542, 611-614, 616-617, 655-657, 681-683), stating the 
advantage of that square over the other properties was the fact 
that it was waterfront property with riparian rights (R. 542, 
592-593, 611, 617, 655-656) and that its disadvantages 
were lack of public utilities (water and sewer) (R. 611, 613, 
658), the necessity for grading and filling (R. 656, 666-667, 
682-683), the fact that Water Street, one of its boundaries, 
had not been opened except at the corner of T Street, and that 
it had no railroad siding as some of the inland properties did 
(R. 611, 637, 658). One witness for defendants stated that 
under conditions similar as to grade and public utilities water¬ 
front property would have about double the value of inland 
properties (R. 592). One of the Government’s witnesses stated 
that the average of the sale prices of lands in the vicinity which 
he had investigated and considered was $1.30 per square foot, 
- and that if Square East of 664 were put in a similar condition 
its value would be about 70% greater than the average sale 
price of the inland properties (R. 664). Witnesses for the 
Government also testified that waste cement and wash water 
from cement trucks had been dumped on the property, form¬ 
ing substantial concrete deposits, and as to the amount and 
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cost of work such as grading, filling, opening of streets, install¬ 
ing railroad sidings, etc., necessary to make the property com¬ 
parable to other lands in the vicinity and to make it suitable 
for its highest and best use (R. 658-660, 666-667, 682-683, 
695-696.) 

There was some dispute during the course of the trial as to 
how much of the area inside the bulkhead line was under water 
and the number of square feet used by the witnesses in comput¬ 
ing their estimates of value varied. At the court’s request at 
the close of the trial a stipulation was entered into as to the 
number of square feet embraced between Water Street and the 
bulkhead line as shown on Plaintiff’s Exhibit A, but the Gov¬ 
ernment did not agree that all of the area thus stipulated to 
was land (R. 700-701). 

Defendants’ offer in evidence of plans for the wharf to show 
the construction done thereon in 19.06 and the reconstruction 
done in 1932 for the purpose of showing the reproduction value 
of the wharf was rejected (R. 517-520; Def. Exs. A and B, 
vol. IV). Also excluded was an unaccepted offer to purchase 
other lands in the vicinity made on December 4,1947 (R. 521- 
522, 728-732). 

On December 23, 1947, the district court filed supplemental 
findings of fact and conclusions of law (R. 120-122), determin¬ 
ing the value of the lands involved in the amounts set out in 
the appendix infra, p. 57. Judgment in accordance with the 
findings was entered on January 8, 1948, and defendants have 
appealed from the paragraph determining value (R. 122-126) . 10 

SUMMARY OF ARGUMENT 

I ' 

The district court did not err in holding a hearing to deter¬ 
mine the value of lands in which it found that defendants had 


"The United States has also appealed from this judgment but only for 
the purpose of preserving its right to raise questions as to the correctness 
of the court’s determination of the title questions in the event that the 
order of October 27, 1947, was not final and appealable. No contention of 
error in the valuation proceeding itself is made. The Government’s conten¬ 
tions as to error in the Judgment of January 8, 1948, insofar as they relate 
to the title determination, are set out in its brief previously filed at pages 
14-33. 
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an interest. The clear and unambiguous terms of the act under 
which this suit was brought provide for such a hearing. Con¬ 
gress is not restricted in the means by which it may exercise 
the power of eminent domain and the method chosen by 
Congress to determine the cost of the lands here involved prior 
to a determination whether they shall be taken is a proper one. 

II 

A. Evidence of an offer to purchase other lands in the vicinity 
is not admissible to show the value of the lands involved here. 

B. A party offering evidence of a sale in the open market of 
comparable land is not required to establish as a preliminary 
fact that the sale was not under compulsion, but such fact may 
be brought out on cross-examination or by rebuttal evidence. 
The admission of evidence of sales of other lands in the vicinity 
and the weight to be given them are matters within the province 
of the trial court. 

m 

The trial court’s valuation of the property is within the range 
of the testimony and its findings must be affirmed unless clearly 
erroneous. 

ARGUMENT 

I 

The District Court did not err in holding a valuation hearing 

A reading of section 4 of the Act of April 27,1912,37 Stat. 93, 

94, is sufficient to refute defendants’ contention (Br. vol. II, 
p. 63) that there was to be no valuation hearing unless the court - 
found “a complete and paramount right in the United States to 
the land in question.” The exact opposite is true. The clear 
and unambiguous provision of the act is that the court is to 
ascertain the value of “any” right, title or interest in the lands 
adverse to the complete and paramount title of the United 
States. 

Thus in Morris v. United States, 174 U. S. 196 (1899), a suit 
brought under a similar statute having the same provisions as 
to a valuation, the trial court held a hearing and determined the 
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value of certain lands to which the United States did not have 
title (174 U. S. at p. 217). The Supreme Court not only re¬ 
viewed and approved this valuation (174 U. S. at pp. 276-277), 
but held that other property which had not been valued because 
the United States disclaimed seeking to establish title to it 
should be valued, saying (pp. 290-291): 

An examination, however, of the language of the act 
of 1886, hereinbefore quoted, discloses that it was the 
plain purpose of Congress that the court should make “a 
final determination of all rights drawn in question” and 
should “in a summary way proceed to ascertain the value 
of any such right, title, interest or claim.” 

We think it was not competent for the counsel of the 
respective parties to disregard this purpose of Congress 
and to withhold a part of the controversy from the action 
of the court. 

Defendants assert that the 1912 Act is not a condemnation 
statute (Br. 62), that if it was it has been repealed by later 
statutes (Br. 63), and that if it is a condemnation statute, 
plaintiff has not proven any right to condemn (Br. 64). It is 
not clear what conclusion defendants seek to draw from these 
contentions. In any event, the arguments are erroneous be¬ 
cause they are premised on the false notion that the power of 
eminent domain can only be exercised through the medium 
of proceedings brought under general statutes establishing a 
procedure for condemnation. Although such is the usual prac¬ 
tice, the eminent domain power has often been exercised by 
Congress in other ways. 20 Thus, Congress is not restricted to 
any particular form of proceedings in exercise of its power of 
eminent domain. Defendants also seem to have the idea that 
condemnation proceedings presuppose a taking by the condem¬ 
nor and an obligation to pay the amount in the award. This is 
not the case even in the usual proceeding. 


"For example, there may be a taking by Act of Congress. Chippeica 
Indians v. United States, 305 U. S. 479, 483 (1939). Congress may provide 
for an administrative taking and a suit by persons dissatisfied with the 
amount awarded them as it did in section 10 of the Lever Act, 40 Stat. 
276, 279. 
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In the ordinary condemnation proceeding, where no declara¬ 
tion of taking has been filed thereby vesting title to the prop¬ 
erty sought in the United States and the right to compensation 
in the condemnee, 21 the determination of value by a court, 
jury, or other evaluating tribunal is “an offer subject to ac¬ 
ceptance by the condemnor and thus gives to the user of the 
sovereign power of eminent domain an opportunity to deter¬ 
mine whether the valuations leave the cost of completion 
within his resources. Condemnation is a means by which the 
sovereign may find out what any piece of property will cost.” 
Danforth v. United States, 308 U. S. 271, 284 (1939); see also 
Moody v. Wickard, 78 App. D. C. 80,136 F. 2d 801, 803 (1943), 
certiorari denied 320 U. S. 775. As the Court stated in United 
States v. Jones, 109 U. S. 513, 519 (1883 ), “The proceeding for 
the ascertainment of the value of the property and consequent 
compensation to be made, is merely an inquisition to establish 
a particular fact as a preliminary to the actual taking * * 

See also Garrison v. New York, 21 Wall. 196,204 (1874); United 
States v. Oregon Ry. & Nav. Co., 16 Fed. 524, 531 (D. Ore. 
1883). Thus, even where Congress had delegated authority 
to condemn property to an administrative agency, it may de¬ 
termine whether the property will actually be taken by ap¬ 
propriating or refusing to appropriate money to pay the award. 
The statute involved in the instant case merely provides in a 
different manner, the means of arriving at the same result. 
In the instant case, Congress did not delegate to any admin¬ 
istrative officer the authority to acquire the lands in question. 
Over a period of years Congress had been enacting provi¬ 
sions for the improvements of the rivers and water fronts 
in the District of Columbia. 22 Under both the 1912 Act and the 
Act involved in the Morris case, as to lands in which there might 
be found some right, title, or interest adverse to the United 
States, Congress, instead of delegating authority for its acquisi- 

11 See Act of March 1,1929, sec. 10, 45 Stat. 1417, 40 U. S. C. sec. 370. 

** E. g., Act of March 5, 1872, c. 36, 17 Stat. 36; Jt. Res. No. 23 of April 11, 
1898, 30 Stat. 738; Act of March 3, 1909, 35 Stat. 688, 700; Act of March 2, 
1911, 36 Stat. 960,1005. 
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tion to an administrative agency or officer, provided only that 
the court should determine the value of the outstanding 
property interests to the Congress, leaving to the Congress the 
determination whether the property should be acquired at that 
price. 

Defendants’ further suggestion (Br. 64-65) that this is not 
a condemnation proceeding because in such cases the burden 
is on the Government to prove that the property is being taken 
for a public use lacks merit. It cannot be presumed that if 
Congress elects to take this property it will be for an unconsti¬ 
tutional purpose. On the contrary, when Congress has declared 
the purpose to be for a public use, “Its decision is entitled to 
deference until it is shown to involve an impossibility.” Old 
Dominion Co. v. United States, 269 U. S. 55, 66 (1925). 

Defendants complain (Br., vol. II, p. 62) that the taking of 
private property for public use is “too important to justify a 
valuation in a summary way and a report to Congress brush- 
off,” but on pages 65-66 they contend that the hearing on 
value should have been an ex -parte proceeding and complain 
that they were put to the expense of a full hearing with op¬ 
portunity to present testimony as to value on their own behalf 
and to cross-examine Government witnesses. In providing 
that the court proceed “in a summary way” to ascertain value, 
Congress undoubtedly intended that the court do just as the 
trial court did in the instant case, that is, proceed without 
further pleadings or service of process to a speedy determi¬ 
nation of value without the intervention of a jury. 23 The pro¬ 
cedure followed clearly meets the constitutional requirements 
for the ascertainment of just compensation. United States v. 
Jones, 109 U. S. 513, 519 (1883); see also Bauman v. Ross, 167 
U. S. 548, 593 (1897). Defendants do not contend that 
a jury trial was required by the statute and, in fact, waived a 
jury trial subject only to a preservation of their objection to the 
holding of any hearing as to value (R. 515). 

"The suggestion that the title determination and the valuation must 
necessarily be in two different suits lacks merit. San Oeronimo Develop¬ 
ment Co. v. United States, 154 F. 2d 78, 82-83 (C. C. A. 1, 194Q), certiorari 
denied, 329 U. S. 718. 
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The District Court did not err in the admission or exclusion 
of evidence at the valuation hearing 

Defendants state that the trial court erred in certain rulings 
on the admission and exclusion of evidence in the valuation 
hearing as set out in paragraphs 19 and 20 of their statement 
of facts (Br., vol. II, pp. 40-41, 44, pts. 6 & 7). Although ten 
rulings of the court are referred to in the statement, only three 
are mentioned in their argument (see Br., vol. II, p. 68). In¬ 
asmuch as points not briefed are deemed to be waived, 24 the 
Government’s brief will be directed only to those points as to 
which there is some discussion or citation of authority. 

A. The district court did not err in excluding evidence of an 
offer to purchase other land in the vicinity. —Although some 
state courts have held that a bona fide offer to buy the land 
which is the subject of condemnation is admissible as evidence 
of the value of the land, the rule in the federal courts, as well as 
most state courts, is that such evidence should be excluded. 
Sharp v. United States, 191 U. S. 341, 348-350 (1903); Bank 
of Edenton v. United States, 152 F. 2d 251, 253 (C. C. A* 4, 
1945); United States v. Dillman, 146 F. 2d 572, 575 (C. C. A. 
5, 1944); Searcy v. State Highway Comm., 145 Kan. 709, 67 
P. 2d 534 (1937); State Highway Comm. v. Johnson, 186 Miss. 
889,191 So. 820 (1939); Hine v. Manhattan R. Co., 132 N. Y. 
477, 480-481, 30 N. E. 985 (1892); Lloyd v. Venable, 168 N. 
C. 531, 536, 84 S. E. 855 (1915); see 2 Nichols, Eminent Do¬ 
main (2d ed. 1917) 1193-1194 ; 2 Lewis, Eminent Domain (3d 
ed. 1909) sec. 666. 

Defendants here sought to introduce in evidence the amount 
of an offer to purchase, not their lands, but other land in the 
vicinity (see R. 521). The cases cited in their brief (vol. II, 
p. 68) are concerned with offers to buy the property involved in 
the suit and no case is cited to support the admission in evidence 
of offers to buy other lands. As stated in 2 Nichols, Eminent 
Domain (2d ed. 1917) 1201-1202, “The objections to the re- 

14 Wardm-an-Juxtice Motor* v. Petrie, 59 App. D. C. 262, 267, 39 F. 2d 512, 
517 (1930); S. 8. Krexge Co. v. Kenney, 66 App. D. C. 274, 86 F. 2d 651, 652, 
fn. 1 (1936). 
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ception of evidence of offers to buy the identical land which is 
taken are multiplied tenfold in the case of other land in the 
neighborhood, and if offers for neighboring land were com¬ 
petent, the trial of a land damage case .would degenerate into a 
confused and endless wrangle in which collateral issues and 
what is in substance hearsay evidence played the most promi¬ 
nent part.” See also Loloff v. Sterling, 31 Colo. 102, 108, 71 
Pac. 1113,1115 (1903); Davis v. Charles River Branch R. Co., 
11 Cush. 506, 509 (Mass. 1853); Kansas City & G. R. Co. v. 
Hooke, 331 Mo. 429,438,53 S. W. 2d 891,895 (1932). 

B. The district court did not err in admitting evidence of 
sales of comparable lands. —Defendants contend that the trial 
court erred in overruling their objections to certain sales of 
other lands testified to by Government witnesses on the ground 
that the Government had not first shown that the sales were 
not under compulsion (see supra, pp. 44-45). There is no re¬ 
quirement that a party offering evidence of a sale in the open 
market between private parties must establish as a preliminary 
fact that the sale was not under compulsion. “If the sales were 
not what they appear to have been, transactions at arm’s length, 
that is a matter for cross examination or rebuttal evidence.” 
Baetjer v. United States, 143 F. 2d 391, 397 (C. C. A. 1,1944), 
certiorari denied 323 U. S. 772. In affirming the admission in 
evidence of sales of property in the vicinity without proof that 
they were voluntary in character, the court said in Forest Pre¬ 
serve Dist v. Eckhoff, 372 Ill. 391, 394, 24 N. E. 2d 52, 54 
(1939): 

The record * * * shows that the sales in question 
were the result of negotiations between the parties, 
which ordinarily excludes the idea of an involuntary 
sale. A person may be compelled by force of circum¬ 
stances to part with property which he might desire to 
hold, but involuntary sales imply compulsion under a 
decree, execution or something more than inability to 
pay up-keep charges. The admission of testimony of 
this character is largely a question of discretion for the 
trial court. 
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Thus, in the present case the sales were the result of nego¬ 
tiations between the parties apparently dealing at arm’s length 
(see R. 619-624, 703-715) and as the trial court pointed out 
in overruling the objection to the sales, the failure to show 
that the sales were voluntary would go to their weight (R. 
620). Defendants have not asserted here or in the court below 
that the sales actually were under compulsion. Nor did they 
cross-examine the Government’s witnesses as to the circum¬ 
stances of the sales. As the court said in United States v. 
Meyer, 113 F. 2d 387, 397 (C. C. A. 7, 1940) certiorari denied 
311 U. S. 706, “If * * * [the sale was not volun¬ 
tary] * * * the defendants had adequate opportunity to 
show the contrary. The weight to be given the evidence was 
for the jury and defendants had a right to offer any evidence 
obtainable in that respect, and the burden was on them to do 
so.” 

Defendants rely upon Hannan v. United States, 76 App. 
D. C. 118, 131 F. 2d 441 (1942). The Hannan case, however, 
related to evidence of the price paid by the condemnor for other 
lands in the vicinity, not sales between private parties. Most 
courts exclude sales to the condemning party altogether. 
United States v. Foster, 131 F. 2d 3, 5 (C. C. A. 8, 1942) 
certiorari denied 318 U. S. 767 (1943); United States v. Rey¬ 
nolds, 115 F. 2d 294, 296 (C. C. A. 5, 1940 ); United States v. 
Bailey, 115 F. 2d 433, 434 (C. C. A. 5, 1940); see note (1939), 
118 A. L. R. 869, 893-904. Such sales are excluded because 
they are generally considered to have occurred under com¬ 
pulsion—that they represent a transaction between a pur¬ 
chaser who must have the property for a public project and 
a seller whose property will be taken by condemnation if he 
refuses to consent. As the court said in Simons v. Mason City 
& Ft. Dodge Railway Co., 128 Iowa 139, 151, 103 N. W. 129 
(1905), “Such sales are almost always in the nature of a com¬ 
promise.” See also Blick v. Ozaukee County , 180 Wis. 45, 47, 
192 N. W. 380 (1923). Consequently, in states following the 
minority rule permitting the admission of such evidence, it is 
generally held, as in the Hannan case, that the burden is upon 
the party offering it to establish as a preliminary fact that the 
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purchase was without coercion or compulsion. E. g. State 
Highway Comm. v. Buchanan, 175 Miss. 157, 165 So. 795, 166 
So. 537 (1936); Wright v. Commonwealth, 286 Mass. 371, 
372-373, 190 N. E. 593 (1934); cf. Eames v. Southern New 
Hampshire Hydro-Electric Corporation, 85 N. H. 379, 384, 159 
Atl. 128 (1932). Similarly, in a case where evidence of a sale 
was objected to on the ground that the seller was director and 
treasurer of the company which purchased the property and 
the party seeking to introduce the sale offered no evidence of 
the particulars of the sale, it was held that the exclusion of 
the evidence was not error, the court stating that the burden 
was on the party offering the evidence to show that it was a 
fair and open sale. Burley v. Old Colony Railroad, 219 Mass. 
483, 485, 106 N. E. 587 (1914). Thus, where it appears from 
the circumstances of the sale that there may have been com¬ 
pulsion or that the sale may not have been fair and open, it 
has been held that the burden is on the proponent of the evi¬ 
dence to show otherwise. 25 Such is not the case here. 

C. The district court permitted defendants to show potential 
uses of the property. —In their brief (vol. II, pp. 68-69), de¬ 
fendants state that potential uses of the property can be shown, 
but no reference is made to any evidence of that type which 
was excluded. In fact, a great many potential uses for the 
property were testified to by defendants’ witnesses (R. 524, 
593) and witnesses for the Government listed some of the same 
possible uses (R. 656-657, 6S2). The only alleged potential 
use of the property which was excluded was the use which could 
have been made of the property in a defensive way if Great 
Falls were bombed (R. 525). This clearly does not constitute 
error. 


* But see O'Malley v. Conimoniccalth, 1S2 Mass. 196, 198, 65 N. E. 30 
(1902), where the admission of a sale to a water board having power to 
condemn was affirmed although the record did not show the circumstances 
of the sale. After stating that the trial court would probably have been 
affirmed if he had excluded the sale, the appellate court refused to say that 
merely because of the name of the purchaser, the sale was compulsory rather 
than a fair transaction on the market. 
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III 

The Court’s valuation of the property is within the range of 

the testimony 

Defendants contend that there is no justification for the 
court’s low valuation of the property and state that it is lower 
than the lowest testimony of the witnesses. As will be seen 
from the opinion testimony, infra , p. 57, the value placed by 
the court on each lot or group of lots is supported by the 
opinion of one of the experts—lots 1, 2, and 3 by Koones’ 
testimony and lots 4 and 5 by Watson’s. Lots 6, 7, and 8, on 
which there was a wharf and other improvements, was valued 
by the court at $89,235. The improvements were valued at 
$8,500. The latter amount was the same as the sum testified 
to by Koones and more than the $6,000 value placed on the 
improvements by defendants’ witness Savage. The value 
found by the court for the lots was stated to be 32,294 square 
feet at $2.50 per square foot, or a total of $80,735, which is more 
than the total of Watson’s figures for the value of the lots and 
wharf. 26 Thus, the value placed on each of the lots is sup¬ 
ported by the testimony and the fact that the total value 
found by the court differs from the total value of the witnesses 
is immaterial. 

It shoulcl also be noted that there was considerable variation 
among the witnesses as to the area of the lots. At the close of 
the trial, the areas which the court adopted for the purpose 
of its findings were stipulated to by counsel for the parties (R. 
701). 27 This accounts for any apparent discrepancy between 
the areas testified to by the witnesses and the areas used by 
the court. 

Moreover, there was evidence of sales of other lands in the 
vicinity which support the court’s findings. Defendants’ lots 

** Watson valued lots 6, 7, and 8 at $75,110 and the wharf at $5,000 (R. 
661), making a total of $80,110 for the lots and wharf. 

77 One of the disputed matters during the course of the trial was the 
amount of land under water between Water Street and the bulkhead line. 
In stipulating as to the area between the lot lines from Water Street to the 
bulkhead line, the Government did not concede that all of the areas con¬ 
stituted land (R. 701). The court in accepting the figures stipulated to as 
the basis for valuation resolved this dispute in defendants’ favor. 
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were fully described, their present and potential uses testified 
to and they were compared in detail to the lands involved in 
the other sales. The trial court Lad viewed the property. 
The findings of a trial court must be affirmed unless clearly 
erroneous and the court will not be reversed where findings as 
to value based on conflicting testimony are within the range 
of the testimony. Iriarte v. United States, 157 F. 2d 105, 108 
(C. C. A. 1, 1946); United States v. Lambert, 146 F. 2d 469, 
471-473 (C. C. A. 2, 1944); United States v. Delano Park 
Homes, 146 F. 2d 473, 475 (C. C. A. 2, 1944); cf. Murray v. 
United States, 76 App. D. C. 179, 181, 130 F. 2d 442, 444 
(1942). 

CONCLUSION 

It is submitted that for the reasons stated in the Govern¬ 
ment’s opening brief as appellant in No. 9781, the judgments 
below should be reversed with directions to enter a decree that 
appellees have no right, title or interest to land below high- 
water mark of 1794 and that the appeal by defendants in No. 
9782 in relation to title is not well taken and the judgment in 
that respect should be affirmed. If, however, the judgments 
as to all title questions are affirmed, then it is submitted that 
the judgment as to value of the property should be affirmed. 

Respectfully, 

A. Devitt Vanech, 
Assistant Attorney General. 
Roger P. Marquis, 

Wilma C. Martin, 

Robert R. MacLeod 

Attorneys, Department oj Justice, Washington, D. C. 


September 1948. 
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TO WHAT EXTENT DO THE LOCAL LAW DECISIONS 

APPLY HERE? 

Generally Speaking 


Our learned opponents attempt at ps. 2-5 of their reply 
brief to distinguish the numerous cases holding that 
riparian rights include the right of access to the navigable 
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portion of the river by citing a nnmber of cases to the 
effect that riparian rights are a matter of local law. We 
submit that what those cases mean is local law in the same 
sense that all property rights are matters of local law in 
our system of laws where a state constitution or a state 
statute can change a common law rule or, indeed, as in 
Louisiana, base local law on civil law rather than common 
law. An illustration of what we mean is the Port of Seattle 
v . Ry. case, 255 U. S. 56, cited in said brief which held 
that under the constitution and statutes of Washington an 
owner of fast land had no riparian rights at all, but recog¬ 
nized at p. 64 that this rule differs from the “law gener¬ 
ally prevailing elsewhere ’ 1 and mentioned the right of 
access as a generally recognized riparian right a property ■ 
owner did not acquire in Washington. 

The Supreme Court in the case arising in Michigan of 
United States v. Chandler-Dunbar cited in said brief at 
ps. 3 & 4 said at 229 U. S. p. 70: 

<<• • • ^ or nee( j we consider cases cited which 
deal with the rights of riparian owners under state 
laws and private or public charters conferring rights. 
That riparian owners upon public navigable rivers 
have in addition to the rights common to the public, 
certain rights to the use and employment of the 
stream, which are incident to such ownership of the 
bank, must be conceded. These additional rights are 
not dependent upon title to the soil over which the 
river flows, but are incident to ownership upon the 
bank. They have also the right of access to deep 
water, and when not forbidden by public law may con¬ 
struct for this purpose, wharves, docks, and piers in 
the shallow water of the shore. • • •” 

The above language overrules the quotation from Ryan 
v. Brown, 18 Mich. 196 at p. 5 of said brief. 

A study of the cases cited reveals clearly that in this 
country there is a general common law rule to the effect 
that riparian rights include the right of access to the 
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navigable portion of a navigable river and this rule is 
applicable locally where there is no constitution or statute 
or custom peculiar to the particular locality forbidding the 
exercise of the right. 

Besides the Local Law Upholds The Right of Access. 

It is a matter of common knowledge known judicially 
by the Court: 

1. That in Maryland the numerous rivers and bays 
contain much marshland and shallows between the 
fast lands and the navigable portions of the waters 
and this situation existed in Colonial times. 

2. That the lifeblood of the Maryland Colony from 
1635 on were the navigable streams bringing cloth¬ 
ing, tools, arms, domestic animals and other neces¬ 
sities to the colonists. Indeed the only means of 
freighting to and from the plantations and settle¬ 
ments along the rivers and bays were the navigable 
waters and considering the brisk trade in tobacco 
and other products which could not be consumed 
locally they must have been extensively used. 

3. In view of the shallows and marshes landings and 
wharves were important and there was much filling 
and wharfing all over the state by the proprietors 
of the fast land. 

It is inconceivable in the light of these facts that the 
Lord Proprietors and Assemblies (made up of the colo¬ 
nists themselves) could have asserted or maintained any 
right of public ownership of landings and wharves 
erected by and at the expense of the individual pro¬ 
prietors and it must have been customary to concede 
wharfing rights to the colonists. That such rights existed 
in Maryland along the Potomac was clearly affirmed by the 
Supreme Court of the United States in the Potomac Steam¬ 
boat case. 

Even the Morris case held that the proprietors were 
entitled to riparian rights before they were lost by the 
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intervention of Water Street between the fast land and 
the river. 1 In 174 U. S. at p. 250, 43 L. ed. 965, the fol¬ 
lowing quotation from the Potomac Steamboat case ap¬ 
pears : 

“ ‘Undoubtedly Notley Young, prior to the founding 
of the city and the conveyance of his land for that 
purpose, was entitled to enjoy his riparian rights for 
his private uses and to the exclusion of all the world 
besides. * * ” 

and at p. 280, L. ed. p. 977:— 

“* * * we must not lose sight of the conclusions 
already reached, namely, that Notley Young, # * * 
had parted with his entire title to the lands described 
and to the riparian rights appurtenant thereto ; * * *” 
(emphasis ours) 

and at p. 297, L. ed. p. 982, in the dissenting opinion: 

“It is conceded that at the time the city was located 
on the territory thus selected that the owners of all the 
farming land fronting on the water were entitled 
under the law of Maryland to riparian privileges as 
appurtenant to their ownership and that the same 
right belonged to the owners of lots fronting on the 
water in the two towns of Hamburg and Carrolls- 
burgh. It is, moreover, indisputably established that 
at the time the selection was made some of the lot- 
owners, by wharves or otherwise, were actually enjoy¬ 
ing the riparian rights appurtenant to their prop¬ 
erty. * * •” 

Other parts of the opinion also show that the riparian 
rights the Supreme Court was talking about were the 
wharfing rights which were regarded as most valuable 
by the early proprietors. 

1 “Even the Morris case” because we submit that the dissenting opin¬ 
ion in that case is stronger than the majority; that since 1899 when the 
opinion was rendered there has been a change in the judicial conception 
of standards of morality in property dealings; and that today the con¬ 
tentions upheld by the majority opinion would shock the conscience of 
the Court as ignoring those standards to favor the Government, as those 
contentions shocked the conscience of the dissenting Judges in the Morris 
case in 1899. 
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The Baltimore Act of 1745, then, was declaratory of a 
right which had become a part of the Maryland law 
through the common law, in the light of any modifying 
customs which had grown up during the 110 years of 
colonial occupation which preceded that act, and it was a 
regulation of an existing right. And the common law in 
existence when the land in Washington City was divided 
was not the common law as it applied to the situation in 
England, but as it applied to the situation in Maryland. 

DEFENDANTS’ TITLE TO LAND NOW BELOW 
HIGH-WATER MARK IS ABSOLUTE 

Plaintiff’s reply brief says at p. 10 that defendants do 
not controvert the point that the District Judge erred in 
not declaring defendants’ made land subject to the Federal 
power over navigable streams. This is a mistake, how¬ 
ever, for the following reasons:— 

1. The highwater line of a navigable stream in its 
natural state is not static but changing. Conse¬ 
quently the doctrine of the right of access is akin 
to the doctrine of accretion as is indicated by the 
language from B. and 0. RR. v. Chase quoted on 
ps. 11 & 12 of our original brief and the authori¬ 
ties on p. 23. 

2. The establishment of harbor lines is an extension 
artificially of the potential high-water line of a 
navigable water and in effect a declaration that 
Federal rights will not be adversely affected by 
filling to the bulkhead line as is established by the 
authorities on ps. 18, 19, 20 & 21 of our original 
brief. 

3. When the riparian owner accepts the invitation to 
fill to the bulkhead he extends his fast land and 
acquires an exclusive right to the same as estab¬ 
lished by the authorities on ps. 21, 22 & 23 of said 
brief. 
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4. The reclaimed land loses its character as fore¬ 
shore and is merged in the superior title to the 
upland as extended, as the authorities on p. 24 
of said brief establish. 

5. The entire argument in Volume II of the original 
brief rebuts the Governments’ contention in this 
regard. 

ANSWERING THE ARGUMENT THAT EVIDENCE OF 
THE COMMISSIONERS ’ ALLOTMENT TO THE 
CHANNEL WAS INADMISSIBLE 

The Records, Showing That the Lots Extended to the 
Channel, Did Not Contradict Any Other Records, and 
Were Admissible 

The Government argues (Reply Brief ps. 32-36) that 
the Surveyors’ certificates and plats certifying that the 
lots extended to the channel contradicted the records in the 
Surveyor’s Office, but this is not correct. The early return 
of the square as bounded on “the south-east by the east¬ 
ern branch” is ambiguous in that it does not say what 
portion of the Eastern Branch the return means. 

The rule that when a grant by a sovereign is bounded 
on a navigable water it means the highwater line is a rule 
of construction only, which prevails if there is no other 
evidence showing what part of the water the sovereign 
means. This is clearly indicated in Shively v. Bowlby 
relied upon by the Government (Reply Brief, p. 26), at 
152 U. S. p. 47 & 48 and 38 L. ed. p. 348 & 349 

“VIII. Notwithstanding the dicta contained in 
some of the opinions of this court, already quoted, to 
the effect that Congress has no power to grant any 
land below high water mark of navigable waters in 
a territory of the United States, it is evident that this 
is not strictly true. 

“Chief Justice Taney, in delivering the opinion al¬ 
ready cited, after the subject had been much consid- 
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ered in the cases from Alabama, said: ‘Undoubtedly 
Congress might have granted this land to the patentee 
or confirmed his Spanish grant, before Alabama be¬ 
came a state.’ Goodtitle v. Kibbe, '50 U. S. 9 How. 
471, 478 [13:220, 223]. In the cases from California, 
already referred to, the question whether a Mexican 
grant, confirmed by the United States, did or did not 
include any lands below high water mark, was treated 
as depending on the terms of the decree of confirma¬ 
tion by a court of the United States under authority 
of Congress. By the application of that test, no such 
lands were held to be included in United States v. 
Pacheco, 69 U. S. 2 Wall 587 [17:865] and some such 
lands were held to be included in Knight v. United 
Land Asso., 142 U. S. 161 [35:974]. And in Packer 
v. Bird, 137 U. S. 661, 672 [34:819, 822], Mr. Justice 
Field, speaking for the court, after referring to the 
rule, as stated in St. Paul & P. B. Co. v. Schurmeier, 
74 U. S. 7 WaU. 272, 288 [19:74, 78], above quoted, 
that Congress, by the provisions of the land laws, in¬ 
tended that the title to lands bordering on navigable 
streams should stop at the stream, said: ‘The same 
rule applies when the survey is made and the patent 
is issued upon a confirmation of a previously exist¬ 
ing right or equity of the patentee to the lands, which 
in the absence of such rights or equity would belong 
absolutely to the United States, unless the claim con¬ 
firmed in terms embraces the land wider the waters 
of the stream’ (Emphasis ours). 

Also this is a return made ex parte before the property 
owners received their allotments and had a chance to pro¬ 
test any title which would end at the high water mark. 

The subsequent record of squares from the Surveyor’s 
office, Defendants’ Ex. 12 (Vol. IX) itself indicates that 
the lots in Square E. of 664 did not end at the high water 
mark for the lot lines extend past that mark for irregular 
distances. This record also indicates that the Surveyor’s 
Records are not original nor complete for it refers to 
“original plans and proceedings in the Commissioner’s 
office dated” the 26th day of June 1794. Our worthy oppo- 
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nents imply in their Reply Brief at p. 33 that the cer¬ 
tificate of allotment is meant as this is dated June 26th, 
1794, but this cannot be, because that certificate conveys 
the lots by no other description than the lot and square 
number and that certificate may be a proceeding, but is 
certainly not a plan. 

No record of the Surveyor’s Office or any other office was 
offered or received which conflicted with defendants’ evi¬ 
dence that the lots extended to the channel. 

Our learned opponents say, however, that the “record 
of Squares” has been held to constitute the true records 
and cite Bradshaw v. Ashley, 14 App. D. C. 485. But this 
case is far from conclusive on the subject. That was a 
case where the records conflicted and in the instant case 
they do not. In the second place, the argument that the 
Record of Squares is the original is rebutted by the dates 
on the documents and clearly rebutted by a comparison 
of the records which reveals that signatures of different 
people are in the same handwriting in the record of 
squares and in different handwriting on the records offered 
by defendants. 

They also say on ps. 34 & 35 of their reply brief that 
statutes passed in 1809 and 1901 to the effect that all rec¬ 
ords of the division shall be kept in the Surveyor’s Office 
make the records of that office public records which can¬ 
not be contradicted or modified. But the question is what 
title passed in the seventeen-nineties some years before 
these statutes were passed and the evidence offered does 
not modify nor contradict any public records, but clarifies 
an ambiguity in those very records. Also these statutes 
making it the duty of the surveyor to keep records of a 
past transaction with the Commissioners could hardly ren¬ 
der inadmissible admittedly authentic records formerly 
kept in the Commissioner’s Office just because they are 
kept in the Department of Archives. This argument is 
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tantamount to saying that our people lost their title be¬ 
cause the Surveyor did not do as the statute directed 
and makes the admissibility of documents dependent upon 
his judgment as to what records the statute directed him 
to keep. 

Plaintiff also says at p. 35 of the reply brief that the 
documents offered do not have the quality of public rec¬ 
ords, but Secs. 7 & 9 of the Act Ratifying Cession p. XXX 
D. C. Code, 1940 edition, provided that the commissioners 
should keep records of the divisions and allotments of 
lands and lots and it is obvious that the Register of 
Squares & book originally called division of squares in 
Carrollsburg and Hamburg now called redivision of such 
squares were such records. 

Besides these records were extensive and were certainly 
not kept for private amusement without compensation, but 
by the surveyors and other employees of the commission¬ 
ers who were public officers. The certificate of the Depart¬ 
ment of Archives appended to the copies of the records 
in itself established that they were records of the Commis¬ 
sioner’s office. 

The acts of a public officer, though they may not be 
strictly official, if they are according to the customary busi¬ 
ness of his office, are admissible in evidence after his 
death as evidence of the matters so done:— 

NichoUs v. Webb, 21 U. S. 326, 8 Wheat 326, 5 L. ed. 

628. 

It is not necessary to the admissibility of official regis¬ 
ters or records kept by a person in public office that a 
statute requires them to be kept, but it is sufficient that 
they are kept in the discharge of a public duty:— 

ViUage of Evanston v. Gunn, 99 TJ. S. 660,25 L. ed. 306. 

The record made in performance of an officer’s duty is 
admissible whether the duty is imposed by statute or arises 
under well established official practice or custom:— 
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Armit v. Lovelcmd, (CCA Pa. 1940), 115 F. (2d) 308 
atps. 312 & 313. 

Our position is therefore that the allotment of June 
26, 1794, by lot and square number referred to some plan 
or plans which have been lost; that the certificate of R. 
King, Surveyor, dated Aug. 28, 1799, shows that this plan 
platted the lots as extending to the channel; and that this 
is strongly corroborated by other evidence available and 
contradicted by no other evidence. 

The General Rule of Sovereign Ownership of Land Under¬ 
lying Navigable Waters Does Not Mean That the Com¬ 
missioners Were Without Authority to Allot to the 
Channel. 

As our first brief argues at pages 50-59 this general 
rule does not mean that there cannot be private owner¬ 
ship of land under water subject to the public rights of 
navigation and fishery. 

The Supreme Court in Shively v. Bowlby, ibid, made 
this clear at 152 U. S. 30, 38 L. ed. 342 by quoting the fol¬ 
lowing language of its own from the case of Knight v. 
United Lcvnd Association, 142 U. S. 161, 35 L. ed. 161 
(p. 982 of the L. ed.):— 

“In that case, it was further held as it had pre¬ 
viously been declared in San Francisco v. Le Roy, 
above cited,” [138 IJ. S. 656, 34 L. ed. 1096] “that 
‘this doctrine’ [of the sovereign’s title to tidelands] 
‘does not apply to lands that had been previously 
granted to other parties by the former government, 
or subject to trusts which would require their dispo¬ 
sition in some other way.’ ” 

The Knight and Le Roy cases referred to are squarely 
in point and conclusively establish the principle indicated 
by the above-quoted language. 
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The Action of the Commissioners in Allotting to the Chan¬ 
nel Was Binding Upon the Government. 

THE COMMISSIONERS HAD TITLE TO THE LANDS 

UNDER WATER. 

Paragraph 10 of the agreed statement of facts (R. 67) 
provided that “the entire title to the lands involved in this 
action with all appurtenant rights vested in” the Com¬ 
missioners. This agreement was incorporated in the pre¬ 
trial order (R. 87). 

THE COMMISSIONERS’ CONVEYANCE SHOULD BE 

BINDING. 

In the Knight case, ibid, one of the parties claimed 
through an allotment of tidelands from the pueblo of San 
Francisco and the other through a patent from the United 
States on the theory that the Government acquired the 
tidelands when it took over California. The Secretary of 
the Interior’s decision as to which survey was correct^ 
was held to be binding. The Commissioners were some¬ 
what in the same position as the Secretary of the Interior. 
They were one hundred and fifty years closer to the ques¬ 
tion of what the original proprietors were entitled to and 
had access to records long lost and witnesses long dead. 

Burden of Proof and Presumptions. 

The above-mentioned Knight case in any event sets forth 
very cogent reasons supporting a strong presumption to 
the effect that the Commissioners had authority to allot 
to the channel. 

The cases to the effect that the Government has the bur¬ 
den of proof in private actions to quiet title made it 
necessary for plaintiff to show clearly that the Commission¬ 
ers had no right to lay out the lots to the channel and this 
plaintiff utterly failed to do. 

The early deeds describing the lots as extending to 
the channel raised a presumption of possession:— 
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Hevner v. Matthews, 4 App. D. C. 3S0, 22 W. L. B. 

745. 

The cases to the effect that prescriptive rights and pre¬ 
sumption of a grant apply to the Government support a 
presumption that the original proprietors acquired 
through the means of a lost patent or act of the Maryland 
Assembly the title to the shallow or marsh land from the 
high water mark to the channel at the site of Square E. 
of 664. 

The burden was also on the Government to show that 
the land allotted below high water mark was not marsh¬ 
land when the Marshland Act was in force for if it was, 
it would have been automatically included in a metes and 
bounds description of the fast land as provided in that act. 

The Government argues on ps. 21 & 22 of the Keply 
Brief that Sec. 2 of the 1912 Act authorizing this suit 
casts the burden of proof on the defendants but Sec. 2 
merely authorizes citation and publication to lay the 
ground work for the decree authorized in Sec. 3 barring 
the interests of those who fail to appear and litigate 
their claims. This provision authorizing process does not 
change the burden of proof any more than T. 13, Sec. 101 
of the 1934 edition of the code which says that the form 
of process for compelling the appearance of a defendant 
shall be a summons directing the defendant to “answer 
the plaintiff’s suit and show why he should not have 
judgment against you for the cause of action stated in the 
declaration” shifts the burden of proof in law cases to the 
defendant, or any more than the issuance of a rule to 
show cause in an equity action shifts the burden of proof 
to the defendant. 

In the instant case defendants “maintained” their case 
by showing the allotment from the Commissioners and 
offering admittedly authentic evidence that the lots ex¬ 
tended to the channel and the burden was on the Govern¬ 
ment to show that the Commissioners had no power to 
allot. 
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ANSWERING THE GOVERNMENT’S CONTENTION 
THAT THE STATUTE OF 1912 WAS A CONDEM¬ 
NATION STATUTE. 

The Government’s argument in this regard appears on 
ps. 47 to 50 of the Reply Brief. At ps. 47 & 48 the Brief 
cites Morris v. United States as authority for the hear¬ 
ing, but the Supreme Court in that case held that Water 
Street cut off the riparian rights of most of the property 
owners involved in that suit and the hearing was for the 
purpose of ascertaining the value of their improvements 
to which the Supreme Court held they had no legal right. 
This is revealed by a reading of the paragraphs at 174 
U. S. p. 290 which precedes the paragraph quoted at p. 48 
of the brief, one of which spoke of the statute as provid¬ 
ing for the “equitable appraisement of the value of inter¬ 
ests or claims” arising through the recognition of the 
government of a right to receive rents for their wharves 
and the long period in which Congress had permitted 
private parties to erect and maintain wharves. The 
language of the Supreme Court regarding the act begin¬ 
ning at p. 288 of the opinion supports our contention that 
the act was intended by Congress to lay the ground work 
for compensation for equitable rights in case there was a 
paramount right in the United States such as was held 
to exist by the Supreme Court in the Morris case. The lots 
referred to at ps. 217, 276 & 277 had already been taken in 
the Government’s work of reclamation. 

How can there be a right, title or interest adverse to 
the complete and paramount title of the United States if 
there is no complete or paramount title of the United 
States? 

Every one of the cases cited by the Government were 
cases where condemnation of land for some public pur¬ 
pose was authorized by some act or other. This Act of 
1912 nowhere says or even implies that the valuation pro- 
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vision is pursuant to the power of eminent domain. To the 
contrary, the act specifically provides at its beginning that 
the suit is to be “for the purpose of establishing and 
making clear the title of the United States / 9 And its en¬ 
tire language clearly shows that Congress was under the 
mistaken assumption that the United States had complete 
and paramount right to the lands in question and did not 
have the power of eminent domain in mind at all. 

To compel a man to submit to a contested hearing 
valuing his property is a really substantial invasion of his 
property rights. Private property rights are still recog¬ 
nized under our form of Government and the United States 
has no right to encroach upon them except in the perform¬ 
ance of some constitutional purpose. No such purpose is 
indicated here, and when the Court decided that the de¬ 
fendants owned this land its value became a moot issue. 

THE ERRORS IN THE ADMISSION AND EXCLUSION 
OF EVIDENCE AT THE VALUATION HEARING. 

Defendants do not intend to waive or abandon their 
objection to the ten rulings of the Court referred to at 
p. 40 & 41 of their original brief. The errors in rejecting 
evidence of the reproduction and fair market value of the 
wharf, the advantages of the property because of its water¬ 
front location, the scarcity of water-front property in the 
area, the reasons for the opinions of one of defendants’ 
expert witnesses, the difference between separate and joint 
ownership of lot 3 and lots 1 & 2 and the map of the bulk¬ 
head and pierhead lines and receiving the evidence of the 
seven year old sale of lot 7, square 660, with no adequate 
evidence of comparability, the hearsay evidence in the ap¬ 
plication for a blast permit, and the verbal evidence of the 
comparable sale without producing the contracts or check 
in violation of the best evidence rule; are all material be¬ 
cause they resulted in the exceedingly low valuation placed 
upon the property. This same thing applies to the errors in 
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adopting the lowest testimony of plaintiff’s experts on 
value when they had not taken the most important and 
most recent sale into consideration and in failing to allow 
any value for the riparian rights of and the wharf of the 
defendants. These are all mentioned in the statement of 
points at ps. 44 & 45 of defendants’ brief and in the 
summary of argument at p. 48. No further exposition 
of these points was necessary for two reasons:— 

1. The entire hearing was purposeless and invalid; 
and 

2. Fundamental rules of law support defendants’ posi¬ 
tion. 


CONCLUSION 

Our learned opponents have certainly briefed the ques¬ 
tions involved thoroughly and well, but careful study of 
the authorities and consideration of practical aspects reveal 
basic weaknesses in the Government’s case which can not 
be overcome by ability of counsel even though it be of the 
highest order. 

Respectfully submitted, 

Daniel Partridge TTT 
American Security Building, 

Milton D. Campbell 
Woodward Building 
Washington, D. C. 

Attorneys for the Defendant-Appellees 
and Cross Appellants. 


